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CURRENT TOPICS 


Telling the Profession 


WE have always believed that information is not incompat- 
ible with entertainment. We rate the entertainment value 
of this year’s conference very highly. It is clear that a great 
deal of thought has gone into devising the best way of 
exchanging information and criticism between the Council 
and members generally. Brains Trusts and ‘‘ Any Questions ? ”’ 
panels were most successful and the general opinion was that 
they ought to be repeated. Owing to the visit to Washington 
next summer, there will be no annual conference until May, 
1961, at Brighton. When it does take place, it is safe to 
assume that members of the Council will form a significant 
proportion of the total of those present, that another significant 
proportion will consist of hardened conference-goers like our- 
selves and that the vast majority of the profession will go 
unfed. We therefore support the suggestion which was made 
by several members—that panels of members of the Council, 
led by their effervescent question master, Sir THomas LunpD, 
should give 4 performance in London and also visit places 
outside London during the coming year on the strict under- 
standing that they are bombarded with some of the carefully 
prepared and loaded questions we heard at Scarborough. 
Obviously the time factor is the greatest single obstacle ; 
contrary to what is sometimes believed, members of the Council 
have practices and not all of them are able to achieve the 
complete delegation of responsibility which is the highest 
form of skilled labour. The partial answer is that the Council 
members are scattered all over the country and that many 
of them already travel long distances with the unrewarding 
object of responding to toasts at annual dinners. We suggest 
to local law societies that as an experiment they organise 
a buffet supper instead of a dinner (thus avoiding the smell 
of mothballs) and follow rapidly with one of the sparkling 
teams of experts which the Council can produce. 


The Law’s Delays 


| As newspaper readers are aware, a large number of happy 

thoughts were thrown into the air at Scarborough last week. 
Some were new and some were old. Behind the majority of 
| them there appeared to be two principal anxieties: first, 
we have the feeling that the public are not aware of and do 
§ not appreciate the services which we have to offer, and from 
this comes the urge to advertise. Secondly, we fear that we 
are not attracting enough of the right men and women into 
the profession. Advertising is only one part of the field of 
public relations ; we believe that we can and should cultivate 
other parts in preference. It seems to be generally agreed 
that the greatest single complaint which dwarfs all others is 
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delay. To advertise on the scale needed to make any impact 
on the punch-drunk populace costs much more money than 
the profession would be willing to spend. For a comparatively 
small amount of money it might be possible to analyse the 
causes of and to some extent prescribe the remedies for delay. 
Lack of specialisation, lack of knowledge, lack of staff are 
some of the causes which occur to us. There is such a shortage 
of qualified staff that in our view there is little object in 
advertising to attract more business because we would be 
unable to cope with it if it came. The Council of The Law 
Society are doing a great deal to improve office efficiency and 
productivity and it is encouraging to find that so many firms 
are calling on the services of their consultant. Yet we are 
merely scratching the surface and we are all to blame in some 
degree. To cut out delays would augment our incomes, 
enable us to attract staff and be the most profitable form of 
public relations it is possible to devise. 


Trade Marks 


THE recently published report by the Trade Marks Com- 
mittee of the Chartered Institute of Patent Agents entitled 
“Suggestions for Amendment of the Trade Marks Law” 
is a document which deserves to be studied carefully. The 
members of the committee believe that the definition of a 
“mark ”’ contained in s. 68 of the Trade Marks Act, 1938, 
is far from helpful and in their view a possible definition is : 
““A mark means one or more words, letters or numerals, 
whether as such or represented in a special or particular 
manner, or one or more two-dimensional designs or outlines, or 
any combination of any of these, the whole being capable of 
being printed or otherwise marked on a surface.’” While they 
fully sympathise with the Patent Office in their shortage of staff, 
the committee feel that the procedure before and at hearings 
(other than opposition hearings) is far from satisfactory and 
they strongly recommend that something more on the lines 
of that adopted for patents should be initiated. In particular, 
they feel that each application should be considered by an 
examiner who should issue a report including all objections 
and any suggestion he may care to put forward as to how 
they could be overcome. Ifa hearing is found to be necessary, 
it should be attended by the examiner as well as by the 
applicant or his agent. When the law relating to trade 
marks is next under review, we trust that this valuable report 
and its many suggestions will not be overlooked. 


Appeals from Medical Appeal Tribunals 


SECTION 2 of the Family Allowances and National Insurance 
Act, 1959, provides that, with the leave of the medical appeal 
tribunal or the Industrial Injuries Commissioner, an appeal 
shall lie to the Industrial Injuries Commissioner from any 
decision of a medical appeal tribunal, on the ground that the 
decision is erroneous in point of law, at the instance of 
(a) the claimant ; or (4) an association of employed persons 
of which the claimant was a member at the time of the 
relevant accident ; or (c) the Minister of Pensions and National 
Insurance. By virtue of the Family Allowances and National 
Insurance Act, 1959 (Commencement) Order (S.I. 1959 
No. 1595), this provision came into force on 28thSeptember. 
Provisions governing procedure for appeal or reference to the 
Industrial Injuries Commissioner under the National Insurance 
(Industrial Injuries) Act, 1946, may be ascertained by reference 
to the National Insurance (Industrial Injuries) (Determination 
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of Claims and Questions) Amendment (No. 2) Regulations 
(S.I. 1959 No. 1596). These regulations prescribe the manner 
in which, and the time within which, applications for leave 
to appeal are to be made and appeals are to be brought, and 
the form in which a question of law and the facts upon which 
it arises are to be submitted to the Commissioner. Provision 
is also made for such matters as the oral hearing of appeals, 
references and applications, rights of audience and representa- 
tion and the giving of reasons for, and notification of, 


decisions. 
Exchange Restrictions 


THe Tenth Annual Report on Exchange Restrictions, 
published by the International Monetary Fund in Washington, 
D.C., records that the year covered—that ending 30th April, 
1959—witnessed the most important single achievement of the 
post-war period in the field of exchange restrictions. That 
was the establishment of external or non-resident convertibility 
of the major European currencies. The report describes this 
step as an important move in the transition from the post-war 
era of restrictions to a freer exchange system. It explains 
that the advent of external convertibility has great significance 
in relation to discriminatory restrictions introduced for 
balance of payments reasons. As long as the principal 
European currencies, especially sterling, were not freely 
convertible by non-resident holders, it was understandable 
that countries hesitated to eliminate discriminatory restric- 
tions. With the coming of non-resident convertibility, 
earnings in one currency can be freely converted into any 
other currency, including dollars. It is disclosed that the 
Fund is examining the questions raised by the remaining 
discriminatory restrictions and that it is urging member 
countries to eliminate discrimination as rapidly as_ possible. 


The Seventeen Residuary Elephants 


WE are indebted to Mr. R. E. MEGArRrRY, Q.C., for drawing 
our attention to a recent number of the Vanderbilt Law Review 
(vol. 2, p. 751), where Professor ELMER M. MILLION recounts 
what he calls ‘‘ the famous puzzle of the apocryphal Chinese 
testator.’’ Perhaps memories are short, or perhaps the fame 
is more local than general ; but whatever the explanation, the 
puzzle seems comparatively little known to-day in England. 
The Long Vacation is over, and now that our thoughts must 
turn to stern endeavour, perhaps we might give a few moments 
to solving the problem. With a number of emendations, this- 
is the question: “A testator died in 1959 domiciled in 
England and survived only by his three sons A, B and C, 
who are all of full age. After payment of all his debts and 
funeral and testamentary expenses, the only assets consisted 
of seventeen elephants, each of the same value and none of 
them enceinte. By his will, the testator appointed his three 
sons his executors, and gave one-half of his entire estate to A, 
one-third to B, and one-ninth to C. The sons were unable 
to divide the elephants satisfactorily, and turned to their 
friend X for advice. After some thought, X rode over on his 
elephant and put it with the seventeen other elephants. 
He then directed A to take nine of the elephants (but not 
X’s), and similarly directed B to take six and C to take two. 
X then mounted his own elephant and rode it home. 10 
what extent, if any, is this division unsatisfactory, and to 
whom?” No prize is offered for any solution, correct of 
otherwise, nor should any elephants be sent to the editorial 
offices by way of entry fee. A suggested solution will be 
published later. 
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PLANNING AND PETROL 


LAND with planning permission for use as a petrol-filling station 
is becoming increasingly scarce and, therefore, increasingly 
valuable. This situation shows no signs of changing since 
it is the result of the determination of the major petrol 
companies to secure as many outlets for their products as 
possible, coupled with the reluctance of most planning 
authorities to grant the necessary permission. Petrol 
companies are prepared to take options to buy likely sites 
and then spend a considerable amount of money in an attempt 
to obtain planning permission. If this is obtained the land 
can be bought and then leased to a “ tied”’ tenant. Local 
inquiries against the refusals of planning permission of this 
nature are now commonplace and solicitors instructed to 
appear or to prepare a case may find a summary of the issues 
which are likely to arise to be helpful. 


Appendix A of circular 25/58, issued by the Ministry of 
Housing and Local Government on Ist April, 1958, is of 
great importance in the preparation of a case for an inquiry. 
Its terms are set out at [1958], J.P.L. 351. Except where 
specifically stated, however, the comments which I have made 
are not necessarily taken from the circular. 


The main questions which arise are, according to the 
circular: ‘‘ (a) What effect would the proposed station have 
on traffic flow and road safety? (b) What would be its 
effect on amenity ? (c) Is the proposal at variance with the 
development plan, and in particular is the land of such 
agricultural value that it should remain in agricultural use ? 
(d) Are the location, layout and design of the station 
satisfactory ? ” 


Traffic flow and road safety 


The question of traffic flow and road safety is often the most 
important single factor in the mind of the planning authority 
in refusing the application. Where it is important the 
appellant is likely to be faced with adverse evidence from 
road safety officers and highway engineers. Where a trunk 
road is involved and the Ministry of Transport objects to the 
development, a witness from that department will usually 
be called. The police are often reluctant to supply a witness 
to give evidence on the road hazard or otherwise of the 
proposal since it might appear that they were helping one 
side against the other. There should, however, be no objec- 
tion to their supplying details of accidents reported in the 
vicinity to the interested parties. 


It may be necessary to take a census of traffic to show its 
density, direction, type and times of peak flow. Such 
information may be useful not only in connection with traffic 
flow but also to show the need for a filling station if this is a 
point at issue. The density of pedestrian traffic will be 
affected by schools, factories and shops in the vicinity and 
the habits of pedestrians in the neighbourhood are worth 
noting. Where danger to schoolchildren is put forward as 
an objection, representations from the education authority 
and petitions from parents can be expected. Petitions are of 
doubtful value since the signatories seldom attend the inquiry, 
but where one is expected to be produced in support of the 
refusal of the planning authority, it may be possible to obtain 
another in favour of one’s client ; signatures may be forth- 
coming from motorists, local shopkeepers whose trade may be 
helped and householders who may be able to buy paraffin 
more conveniently. 
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STATIONS 


The most advantageous site for a filling station is usually 
upon a trunk or other major road ; but, in the words of the 
circular— 
> . on fast open stretches of road, even on sites well 
placed and capable of a good layout, all petrol stations are 
open to objection from the point of view of traffic and 
should not be allowed unless there is a very good reason, 
for example, a genuine lack of facilities to meet essential 
needs, or the possibility of replacing an obsolete and more 
dangerous station.” 


Where busy roads are concerned, any increase in the number 
of side accesses is generally regarded as undesirable by the 
planning authority. Again, if a station is so sited that it 
tends to attract traffic from the opposite side of the road, 
its existence will inevitably slow down the flow of traffic. 
“Ideally, stations at opposite sides of the road should be 
paired to serve traffic in both directions, and so sited that the 
nearside station is seen first.” (Circular 25/58.) 

Amidst all these objections to this form of development 
there is one cautiously phrased but hopeful statement for the 
developer : 

“but in built-up areas speed limits are generally in 
force and other forms of development may already interfere 
with the flow of traffic, so that the fringe of a built-up area 
may well be the place where petrol stations to serve through 
traffic will prove least open to objection, provided there is 
sufficient land for a well designed layout.” 


Amenity 


Objections on amenity grounds will normally follow if 
the proposed filling station is near residential properties. 
Even if these are not made by the planning authority they 
can be raised by residents who receive notice of the inquiry. 
Where hitherto vacant land in the middle of a residential 
area is involved it will not be difficult to show a loss of 
amenity through the increased traffic and noise together with 
the introduction of advertisements and other features of 
commercial development. Where the site of the filling station 
is on a main road, however, and near a shopping centre, it 
may be difficult to pin the objections down to specific 
disadvantages. A station which is of modern design and 
built upon a site of adequate size need not be displeasing to 
the eye and it is unlikely that the general noise level of such an 
area will be affected. It may be material to know if it is 
proposed to keep open day and night or during the daytime 
only ; again, if only petrol is to be sold and not diesel oil, 
the number of heavy vehicles will be kept to the minimum. 
The previous use of the land and other uses to which it could 
be put may be even less to the liking of the planning authority 
than that of a filling station, which may gain reluctant 
acceptance for that reason. 

Any objection on the ground of danger from possible fire 
or explosion should not be put forward at the local inquiry 
since control over this is exercised by the machinery for 
granting petrol licences and not by the powers of the Town 
and Country Planning Act, 1947 (see [1955], J.P.L. 890.) 


Development plan 


A petrol-filling station is an appropriate form of develop- 
ment for an area zoned as residential on the plan if it will 
serve the needs of the residents. It may also be appropriate 
for areas zoned as industrial or commercial for the same reason. 
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Layout 
To save the expense of preparing detailed plans an appeal 
will often be fought on the refusal of an outline application. 
The site should, however, be large enough to allow customers 
to be served clear of the highway with accesses about 24 feet 
wide and with a radius of curve of about 35 feet at the entrance 
and exit (Circular 25/58). 


Need 


The question of the need for a filling station should not 
arise unless there are some valid planning objections to the 
proposal. “ To set up a control based entirely on considera- 
tions of need under which applications might be rejected 
even where there were no amenity, traffic or other planning 
objections, would go beyond the proper scope of planning ”’ 
(Circular 25/58). ‘‘ The Minister takes the view that it is 


Law Reform Series 


REFORM OF THE 


Tue Larceny Act, 1916, made no major reform in the law 
of larceny, but was rather a careful consolidation of all the 
provisions then in force. Two major reforms are now 


needed. 


(1) ABOLITION OF THE CONTEMPORANEITY OF 
THE GUILTY INTENT WITH THE TAKING 

The greatest need for reform arises from the highly technical 
distinctions drawn in order to decide when a thief “ took ”’ 
the chattel. The Larceny Act, 1916, s. 1, provides that a 
person steals who (inter alia) “‘ takes and carries away any- 
thing capable of being stolen, with intent, at the time of 
such taking, permanently to deprive the owner thereof.’’ 
The formation of the guilty intent must therefore be contem- 
poraneous with the “ taking,” or acquisition of possession by 
the thief. A man who acquires possession of a chattel while 
his mind is innocent cannot generally be guilty of larceny, 
even if he subsequently forms a guilty intent and mis- 
appropriates it to his own use. This is still the general rule, 
though exceptions have been made to it both at common law 
and by statute. Under the proviso to s. 1 (1) of the Larceny 
Act, a bailee may be guilty of larceny, despite the fact that 
he has been entrusted with lawful possession of the thing, 
if he fraudulently converts it to his own use, or to the use of 
any person other than the owner. 

The common-law judges began as early as the Carriers’ 
Case in 1473 to lay down exceptions to the general rule. In 
this case a bailee was convicted of larceny when he “ broke 
bulk.’’ Under this doctrine, a man who had lawful possession 
of a container for a certain purpose, say, to carry it to a 
destination, did not have possession of its contents until he 
opened the container and took out its contents; he then 
“ broke bulk”’ and for the first time acquired possession of 
the contents, so that if he acted dishonestly in doing so, he 
was guilty of larceny of the contents. 


The doctrine of “ continuing trespass ” 

Another common-law exception to the need for the guilty 
intent to the “taking” is the doctrine of 
“continuing trespass.”’ If a man acquires possession of a 
thing, even unwittingly, by means of a trespass in civil law, 


accompany 
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no part of his function, or that of the planning authority, to 
safeguard established businesses from commercial competition. 
He considers that the adequacy or otherwise of existing 
supplies is only relevant in the control of land use when there 
are drawbacks to a proposal which might nevertheless have 
to be accepted because the proposal is likely to supply a 
service to the public not otherwise available and so to that 
extent improve the amenities of the neighbourhood ” ([1954), 
J.P.L. 386). 

The Minister does not consider the absence of a pump 
supplying a particular brand of petrol as constituting of itself 
a need for another station. A condition imposed on a 
planning consent stipulating the brand of petrol to be sold 
has been regarded by the Minister as outside the powers of 
the Town and Country Planning Act ([1957], J.P.L. 620). 

A. J.N. 


LAW OF LARCENY 


it is a ‘“‘ wrongful’’ possession from the beginning, and 
continues to be such, so that if he later forms the felonious 
intent to appropriate it to his own use, he is then guilty of 
larceny. R. v. Riley (1853), Dears. C.C. 149, first laid down 
this doctrine. Riley led his twenty-nine lambs from a field 
without noticing that one of the prosecutor’s lambs came 
with them. He took them some distance, and sold his 
twenty-nine to a farmer, who, on counting them, pointed out 
that there were thirty. Riley immediately sold all thirty to 
him for an increased price, and was convicted of the larceny 
of the extra lamb. The original taking of the lamb from the 
field was a trespass, and it was still a trespass when he 
discovered that he had it, and decided to misappropriate it. 
The doctrine has recently been upheld by the Divisional 
Court in Ruse v. Read [1949] 1 K.B. 377, and by the Court of 
Criminal Appeal in R. v. Kindon (1957), 41 Cr. App. Rep. 208. 

The doctrine that a servant holding his master’s chattel 
has merely custody of it, and not possession, was developed 
for the same reason, so that when a dishonest servant mis- 
appropriated it for himself, it could be said that he then 
“took” it from his master’s possession. But when the 


servant did not receive the thing from his master, but from- 


a stranger who intended it to be taken back to the master, 
the common law held that the master did not acquire 
possession until it was brought back to him or to his premises. 
Hence a servant who misappropriated it on the way back 
was not guilty of larceny from either his master, or the 
stranger (who had consented to the servant taking it). 
A statute finally made this the crime of embezzlement in 
the case of a clerk or servant ; while the statutory crime of 
fraudulent conversion has closed other similar gaps in the law. 


Cases of finding 

Thus, the exceptions have largely eaten up the rule that 
a thief must have a guilty mind when he took the thing, but 
it still survives in the case of anyone who innocently acquires 
possession but does not fall within any of these exceptions. 
Cases of finding provide one illustration. The law of larceny 
should cover the case of a person who finds a lost article and, 
though at the time of finding he honestly intends to return 
it to the owner if he can be discovered, subsequently changes 
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his mind and dishonestly keeps it for himself though he then 
knows who is the owner. The moral guilt of such a person 
is hardly any less than that of a finder who is dishonest from 


the outset. The courts have not implied a bailment in 
finding cases, and so the former case is not covered by any 
criminal offence at the moment. The decision in R. v. 


Thurborn (1848), 1 Den. c.c. 387, illustrates the situation. 
Thurborn found a banknote in the highway ; there was no 
mark on it and no circumstance pointed to a way of discovering 
the true owner. He therefore believed it to be lost, and 
immediately formed the intention of keeping it for himself. 
The morning afterwards he was told who was the true owner 
of the note, but instead of following up the information, he 
changed the note and spent the money. ‘The court held that 
it was not larceny, because at the moment he picked it up, 
he did not have any reasonable clue as to the identity of the 
owner, and therefore his mind was innocent. The Larceny 
Act, 1916, s. 1 (2) (i) (d), has enacted this rule, laying down 
that the word “ takes’ in the definition of larceny includes 
obtaining the possession of a thing by finding where, at the 
time of the finding, the finder believes that the owner can be 
discovered by taking reasonable steps. But any layman 
would consider Thurborn a thief who escaped conviction on 
a technicality. 


Judicial interpretations of “‘ taking ” 

Even apart from the special exceptions to the main rule, 
the judges have tended whenever possible to postpone the 
moment of “ taking ”’ until the taker knows what it is that 
he has in his physical control and is accordingly in a position 
to form an intention, whether honest or dishonest, in regard 
to it. A thief cannot normally form a guilty intent until he 
knows what he has in his control: hence a man who was 
handed on loan a coin which both he and the lender thought 
was a shilling did not “ take ”’ it till later, when he found it 
was a sovereign and immediately decided to steal it (R. v. 
Ashwell (1885), 16 O.B.D. 190). So, too, in R. v. Hudson 
1943] K.B. 458 a man who received an envelope not intended 
for him, and retained it unopened for several days, was 
nevertheless guilty of larceny of its contents when he later 
opened the envelope, and on discovering what it contained 
immediately decided to misappropriate it. 

The courts, in giving these rather artificial meanings to 
“taking,’” have been guided by their justifiable policy of 
convicting as many dishonest persons as possible. However, 
in some cases they have been unable to stretch the concept 
of “taking ’”’ so as to catch an obviously dishonest person. 
For instance, in Moynes v. Coopper [1956] 1 Q.B. 439 the 
accused had been given some of his pay in advance; on 
pay day, the pay clerk, by mistake, put his full week’s wages 
in an envelope and handed it to the accused. Later, when the 
accused opened it and found how much it contained, he 
immediately decided to misappropriate the excess, but the 
court held that he was not guilty of stealing the excess, 
because the pay clerk had intentionally given the full amount 
to the accused at the moment he handed him the envelope. 
There was no mistake by the clerk as to how much he had put 
in the envelope, but only a mistake in calculating that amount. 
But the accused was morally guilty of theft, and even the 
court recognised that the law of larceny should be reformed. 


The suggested reform 

The law therefore is extremely technical, and the many 
exceptions already made to the main rule are inconsistent 
with the principle behind that rule. Any wrongful mis- 
appropriation by a person in innocent po 
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a chattel should be put on the same footing as a wrongful 
taking, and all these technicalities would be avoided. It is 
submitted that we should abandon the whole rule that the 
intent in larceny must be formed at the time of taking. If 
the rule were abolished, the many exceptions to it would be 
unnecessary, and the law of larceny would be greatly 
simplified. 

This reform would widen the present scope of larceny to 
include the case of someone in lawful or innocent poss 
of a thing, who fraudulently converts it to his own uss 
with the intent of depriving any other person of his lawful 
interest in it. A suitable formula has already been suggested 
by the Royal Commission which reported cn the law relating 
to indictable offences in 1879. Their suggested reform 


ssion 


were 


embodied in a draft criminal code attached to the report 
Larceny was defined as “ the act of fraudulently and without 
colour of right taking, or fraudulently and without colouw 
of right converting to the use of any person, anything capabl 


of being stolen, with intent to deprive the owner permanent! 
thereof, or to deprive any person having any special property 
or interest therein permanently of such property or interest 

The code then specified in greater detail various kinds of 
intent, ¢.g., 


intent to pledge the thing, or to deal with it so 


that it could not be restored in the same condition, et 
It continued: ‘It is immaterial in all cases whether the 
thing converted was taken by the thief for the purpose of the 
conversion, or whether it was at the time of the conversion 


in the lawful possession of the thief.”’ 

If such a reform were made there would be no need for 
special provisions for larceny by a bailee, by finding or as 
the result of a mistake; the doctrine of ‘ continuing 
trespass "’ and the strained interpretation of “ t 
would also be unnecessary. The wider definition of lar 
would also partly cover the crimes of embezzlement, fraudulent 


iking 


ceny 


conversion, and conversion by a trustee. But we would 
still need some special offences in addition to larceny, to 
cover the difficulty that in many cases an agent holds 1 


specific coin or property for his principal but only the procees 
property. If the not to hand 
subject-matter in specie, but merely its equivalent, the abo 
definition of larceny will not apply. Hence the draft « 
of 1879 contained special sections covering “ ‘theft by agent 
‘“ Theft by a person holding a power of attorney,” 1.c., for th 


of such agent is over the 


sale, pledge or other disposition of property ; an rheft 
by misappropriating proceeds held under direction.”” Separate 


provisions will also continue to be necessary for the crim« 
obtaining goods, money or credit by false pretences, and 
breach of trust, because of the nature of the 
crimes. Morally, they are just as blameworthy as _ thef 
but they cannot be included even in 


larceny. 


criminal 


a widened definition of 
(2) REVISION OF PENALTIES 


inisation 


which 


The report on Legal Penalties issued by the or 
“ Justice ’ 
exist in regard to the maximum penalties fixed for \ 
crimes. the 
punishments for different kinds of larceny, and these certainly 
need revision to bring them into line with modern 


’ in 1959 draws attention to many anomalies 


Some of most glaring anomali 


social 
needs. For instance, should imprisonment for life continu 
to be the maximum for larceny of a will, ot 
postal officer of a postal packet containing a valuable security 
when the maximum penalty for obtaining by false pretences 
amount 


larceny by a 


is five years’ imprisonment, irrespective of the 


involved ? 
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The report refers to the bewildering criteria adopted in 
the Larceny Act to fix maximum punishments, such as the 
value or type of the thing stolen, the occupation of the thief, 
the place of the theft, and so on. A man who steals an old 
coat from a barge in a canal is liable to fourteen years’ imprison- 
ment ; but a man who steals a fabulous sum, without falling 
within any special section of the Act, is liable only to five 


years. The statutory maxima are important, since a court 


THE WINDING UP 


In this article we shall turn from the assets which the liquidator 
is entitled to recover for the purpose of the liquidation (see 
articles III and IV, pp. 723 and 743, ante) to the rules which 
govern the application of those assets. The assets are, of 
course, first applied in meeting the expenses of the winding 
up, then in discharging the company’s debts and liabilities, 
and finally any balance is distributed amongst the company’s 
members. 
Expenses of the winding up 

In a compulsory winding up the costs and expenses of the 
winding-up petition and of administering the company’s 
assets are payable in the order laid down by the Companies 
(Winding up) Rules, 1949, r. 195, unless the court otherwise 
orders. In a voluntary winding up there is no such order of 
priority, and it would seem that all expenses, including the 
liquidator’s remuneration, are payable rateably if the com- 
pany’s assets are insufficient to meet them in full. 

If the liquidator enters into contracts for the purpose of any 
winding up, the cost of carrying them out is an expense of the 
liquidation, and the other contracting party can therefore claim 
payment of any sum due to him under the contract or damages 
for its non-fulfilment in priority to the debts and liabilities 
of the company incurred while it was a going concern. Con- 
sequently, if the liquidator fails to pay for goods he has 
bought for carrying on the company’s business or the bill of 
costs of a solicitor he has employed, the seller or the solicitor 
may claim payment of what is owed to him before the com- 
pany’s other creditors are paid. But where it is necessary 
for the liquidator to obtain the consent of the court or some 
other body before incurring such a liability (as it is in the two 
examples given: see article III of this series), the claimant 
will only be entitled to payment out of the company’s assets 
if the requisite consent has been given. 

Somewhat similarly, if the liquidator takes possession of 
premises leased to the company, either for the purpose of 
carrying on its business or in order to sell the lease or chattels 
on the premises, the rent accruing while the liquidator is in 
possession is an expense of the winding up and must be paid 
before the company’s other debts (Re Oak Pits Colliery Co. 
(1882), 21 Ch. D. 322). But if the liquidator does not take 
possession of the premises, rent accruing during the winding 
up is simply a debt of the company, and the landlord must 
prove for it and will be paid rateably with the other creditors. 


Provable debts and claims 
The basic rule in all liquidations is that all claims against the 
company, present or future, certain or contingent, ascertained 
or sounding only in damages, may be proved for (Companies 
Act, 1948, s. 316). The difficulty of valuing a claim is no 
bar to proving for it, and so, for example, the holder of a 
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when considering its sentence will pay some attention to the 
maximum fixed for the particular kind of larceny, for it 
indicates the relative seriousness of the crime in the view of 
the Legislature. There is scope for considerable simplification 
of the law of larceny under this head. 


DonaLp R. Harris, 
Fellow of Balliol College, Oxford. 


OF COMPANIES—V 


fire or accident insurance policy was allowed to prove for its 
value even though no claim under the policy had arisen before 
the winding up began (Macfarlane’s Claim (1880), 17 Ch. D. 
337). Claims in respect of insurance policies, however, are 
now governed by the Insurance Companies Act, 1958, which 
contains special rules for valuing them. 


Claim of company’s landlord 


One claim which has given rise to some difficulty is that of 
the company’s landlord. The liquidator may deal with a 
lease held by the company either: (a) by assigning it to a 
purchaser ; (6) by surrendering it to the landlord by agree- 
ment ; (c) by disclaiming it with leave of the court ; or (d) by 
dissolving the company at the end of the lease and allowing 
the lease to pass to the Crown as bona vacantia. In the first 
two cases it has been held that the landlord may prove in the 
liquidation for damages for the loss of the company’s covenant 
to pay the rent and perform the lessee’s obligations throughout 
the lease (if it has given such a covenant) (Re New Oriental 
Bank Corporation (No. 2) {1895} 1 Ch. 753). The covenant 
will cease to exist in case (a) when the company is dissolved, 
and in case (b) when the lease is surrendered to the landlord, 
but the landlord will suffer a loss in either case only if the rent 
reserved by the lease was greater than the rent obtainable 
in the open market, or in case (a) if the purchaser of the lease 
is for some other reason likely to default in paying the rent 
or in performing the lessee’s obligations ; and the amount for 
which the landlord may prove in the winding up is limited 
to the amount of such prospective loss. In case (c) the 
Companies Act, 1948, s. 323 (7), enables the landlord to prove 
for any loss he suffers in consequence of the disclaimer of the 
lease, and presumably the same factors would be taken into’ 
account in assessing his loss as in cases (a) and (b). In cases 
(a) and (d) it has been held that the court has jurisdiction 
to set aside a sum from the company’s assets which, with 
accruing interest, will be sufficient to meet the rent payable 
to the landlord during the unexpired part of the lease 
(Oppenheimer v. British and Foreign Exchange and Investment 
Bank (1877), 6 Ch. D. 744), but it seems that the court may 
do this only if the company is solvent, and in any case the 
power will be exercised only in exceptional circumstances 
where, for example, the assignee of the lease, or the Crown in 
case (d), is unlikely to pay the rent in full because it exceeds 
the open market rent (Re House Property and Investment Co., 
Ltd. [1954] Ch. 576). It would seem, finally, that in case (4), 
if the court does not set aside a part of the company’s assets to 
satisfy future instalments of rent, the landlord may prove 
in the same way as in cases (a) and (b) for any loss he suffers 
by the termination of the company’s covenant to perform 
the lessee’s obligations (Re House Property and Investment Co., 
Ltd., supra). 
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Application of bankruptcy rules 

If a company is insolvent, the rules in the Bankruptcy Act, 
1914, in respect of the rights of secured creditors, the debts 
which are provable, and the valuation of future and contin- 
gent liabilities are incorporated in the company’s winding up 
(Companies Act, 1948, s. 317). The two important con- 
sequences which flow from this are: (a) if a secured creditor 
proves for his debt, he must value his security and deduct 
its value from the debt, and if the liquidator considers that 
he has undervalued his security, the liquidator may redeem 
it at the creditor’s valuation or require it to be sold; and 
(>) claims for unliquidated damages for tort cannot be proved 
for. The liquidator should presume that the company is 
insolvent until he realises sufficient money to pay all claims 
against it, and so in.dealing with claims he should apply the 
bankruptcy rules in the first instance, and in particular should 
defer satisfying tort claims until all other debts and liabilities 
have been discharged. A person who has a claim in tort 
against the company may turn it into a liquidated claim 
which may be proved for, however, either by settling its 
amount by agreement with the liquidator, or by suing the 
company and obtaining judgment against it. In a com- 
pulsory winding up it would be necessary to obtain leave 
of the court to bring such an action (s. 231), but leave would 
readily be given, as otherwise the claimant would be completely 
remediless. If an action is brought, the liquidator should 
set aside a reasonable sum towards meeting any judgment 
which the plaintiff may obtain before paying a dividend to 
the company’s other creditors, but when the plaintiff has 
obtained judgment and proved his claim, he will not be able 
to upset any dividend already paid to creditors, and if the 
company’s assets are insufficient to pay him the same dividend 
as other creditors have already received, his only recourse will 
be to proceed against the liquidator for negligence in not making 
adequate provision in advance to meet his judgment debt. 

Another consequence of the incorporation of the bank- 
ruptcy rules in the winding up of insolvent companies is that 
the bankruptcy rule of set-off is applied when a creditor of 
the company has incurred a liability to it. The difference 
between the bankruptcy rule of set-off and the ordinary set-off 
rule, applied when there are cross-claims between solvent 
parties, is that under the bankruptcy rule any claim which 
may result in the payment of money may be set off, even 
though it is unliquidated and even though it has not yet 
accrued due. Thus, a claim for damages in tort by or against 
the company may be the subject of a set-off, and so may be 
a debt which will only become payable when a contingency is 
fulfilled, such as a sum payable under a policy of insurance 
which has not yet matured (Re National Benefit Assurance Co. 
1924) 2 Ch. 339). But where a creditor has obtained money 
from the company for a specific purpose, he cannot retain 
the balance left after fulfilling that purpose in satisfaction of 
his debt. Thus, where the company had paid money to its 
solicitors to be used in discharging certain of its debts, it was 
held that the solicitors could not use the surplus remaining 
after the debts had been satisfied to pay their own bill of 
costs against the company (Re Mid-Kent Fruit Factory, Ltd. 
1896) 1 Ch. 567). 


Preferential and other payments 
Certain debts and claims against a company in liquidation 
are made preferential payments by s. 319 of the Companies 
Act, 1948, and must be paid in full before other claims may 
be paid. Only two of these preferential payments need be 
specially considered here. 
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By s. 319 (1) (a) all land tax, profits tax, excess profits tax 
and other assessed taxes assessed on the company up to 
Sth April next before the date of the winding-up order or 
resolution are preferential payments. The Crown may select 
which out of several years’ unpaid taxes it will claim as a 
preferential payment, and it will then prove as an ordinary 
creditor for the taxes for the other years (Re Pratt {1951 
Ch. 225). Furthermore, it has been held in Scotland that, 
where the company owes income tax and profits tax for several 
fiscal years, the Crown may claim preference for income tax 
for one year and for profits tax for a different year (Inland 
Revenue Commissioners v. Liquidators of Purvis Industries 
Ltd. [1958] S.L.T. 265). 

By s. 319 (1) (6), clerks and servants of the company are 
given preference for wages and salaries earned during the four 
months next before the date of the winding-up order or 
resolution, but no claimant has priority for more than £200. 
By s. 319 (1) (d), clerks, servants, workmen and labourers are 
additionally given preference for accrued holiday remunera- 
tion. By s. 319 (4), if a person lends money to the company 
which is used to pay wages or salaries or accrued holiday 
remuneration, the lender, too, is entitled to preference on the 
subsequent winding up of the company to the extent that 
the employees’ own preferential claims are thereby reduced. 
It is not necessary that the loan should be made expressly 
for the purpose of paying wages or salaries, so that where a 
company was allowed by its bank to operate an overdraft 
for general purposes, it was held that the bank was a preferred 
creditor for the amount of the overdraft which had been 
used to pay wages and salaries (Re Primrose (Builders), Ltd. 
[1950] Ch. 561). But a lender may only claim preference for 
his loan to the extent that the employees’ own preferential 
claims have been reduced, that is, in the case of wages and 
salary, reduced below £200 for each employee, so that if, 
for example, £300 of the loan is used to pay part of an 
employee’s salary of {£450 accruing during the relevant 
four months, the lender will have priority for only £50. 

In addition to the preferential payments listed in s. 319, 
there are two other claims which are made preferential 
payments by other statutes, and which must be paid rateably 
with the payments in s. 319. These are: (a) estate duty 
payable by a controlled company under the Finance Act, 
1940 (ibid., s. 54); and (b) income tax which the company 
should have deducted from its employees’ wages and salaries 
under the P.A.Y.E. scheme during the twelve months preced- 
ing the winding-up order or resolution (Finance Act, 1952, 
s. 30 (2)). 


Preferential payments and floating charges 

The preferential payments listed in s. 319 and the two other 
statutes mentioned above rank for payment not only before 
the ordinary unsecured debts of the company, but also before 
debenture debts secured by a floating charge (s. 319 (5)), 
and if debenture-holders secured by a floating charge appoint 
a receiver without the company being wound up, the receiver 
must discharge the preferential payments out of the com- 
pany’s assets before the debenture debt itself (s. 94). In a 
winding up the expenses of the liquidation are, of course, 
paid before preferential payments, but they are not payable 
out of property subject to the floating charge. However, 
if the company’s unincumbered assets are inadequate to 
satisfy the preferential payments after the expenses of the 
liquidation have been met, the balance of such payments is 
payable out of property subject to the floating charge, even 
though the balance is made greater by the prior payment of 
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the expenses of the liquidation out of the unincumbered 
assets (Westminster Corporation v. Chapman [1916) 1 Ch. 161). 
If debentures are secured by a fixed charge on some of the 
company’s assets (e.g., the factory, plant and machinery of a 
manufacturing company) and by a floating charge on its other 
assets, the preferential payments rank for payment before the 
debenture debt only out of the assets subject to the floating 
charge, so that if the proceeds of the property subject to the 
fixed charge are sufficient to discharge the debenture debt, 
the debenture-holders will not be postponed at all (Re Lewis 
Merthyr Consolidated Collieries, Ltd.; Lloyds Bank, Lid. v. 
The Company (No. 1) [1929] 1 Ch. 498). 


Application of company’s assets after discharge of preferred 
claims 

After preferential payments have been discharged, the 
company’s assets are applied in paying its other debts and 
liabilities, and if the assets are inadequate to discharge them 
in full, they abate rateably. Debts owing to members of the 
company in their character as members, however, are not 
paid until all other debts and liabilities of the company have 
been met (s. 212 (1) (g)).. A claim by a member is only deferred 
in this way if it accrued to him in his capacity as a member, 
so that if his claim is for a trade debt or a loan, he can prove 
for it in the same way as a creditor who is not a member. 
It follows that a member’s claim will only be deferred if it is 
for unpaid dividends declared in respect of his shares, or for 
unpaid preference share dividends which by the terms of 
issue are payable without being declared, or for the repayment 
of capital paid up on his shares in advance of calls. 

A creditor will only be entitled to participate in a dividend 
declared by the liquidator out of the company’s assets if he 
has proved his debt, and likewise will only be entitled to have 
his claim treated as a preferential payment if he has established 
his right thereto. The detailed procedural rules for lodging 
proofs with the liquidator and for appealing to the court 
from his decisions thereon are contained in the Companies 
(Winding up) Rules, 1949, rr. 91-118. It should be noted, 
however, that a creditor is not completely excluded by failing 
to prove his debt or his right to preference before the liquidator 
declares a dividend. He can prove his claim subsequently, 
but he will then be entitled to payment or to preference only 
out of the assets which remain in the liquidator’s hands, and 
he will not be entitled to insist on the other creditors who have 
received a dividend repaying money to the liquidator to 
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ensure equality with him. However, a subsequent dividend 
will be paid to the creditor who has proved late in proportion 
to the whole of his debt, but to the other creditors only in 
proportion to their debts as reduced by the amount of the 
dividends they have already received. 


Interest 


A creditor may prove for interest on his debt at the rate 
provided in his contract with the company. If the company 
is solvent, interest will be paid up to the date when the debt 
is discharged, but if it is insolvent, interest may be claimed 
only up to the commencement of the winding up (Re Humber 
Ironworks and Shipbuilding Co. ; ex parte Warrant Finance Co. 
(1869), 4 Ch. App. 643). 

If the creditor’s claim is for a debt or liquidated sum which 
does not carry interest under his contract with the company, 
he may nevertheless claim interest at the rate of 4 per cent. 
per annum from the date when the sum became payable if 
the contract was in writing, or, if the contract was not in 
writing, from the date when he served a written demand on 
the company for payment (Companies (Winding Up) Rules, 
1949, r. 100). Conversely, if a debt is by its terms payable 
after the commencement of the winding up, it may be proved 
for in full, but when a dividend is paid in respect of it, a 
rebate of interest at the rate of 5 per cent. per annum from 
the date when the dividend is declared until the date when 
the debt would normally have been payable must be deducted 
(r. 101). 

Apart from the cases dealt with above, interest on a debt 

or claim cannot be proved for in a winding up. The court 
cannot allow interest under its power to do so given by the 
Law Reform (Miscellaneous Provisions) Act, 1934, s. 3, 
because proof of a debt or claim in a liquidation is not 
‘“ proceedings . . . for the recovery of any debt or damages ” 
within that section (Re Fine Industrial Commodities, Ltd. 
1956] Ch. 256). Furthermore, interest cannot be claimed 
under the bankruptcy rule that, if the bankrupt’s estate is 
sufficient to discharge all his liabilities in full, interest may 
be paid out of the surplus from the date of the receiving order. 
The bankruptcy rules are incorporated in a liquidation only 
if the company is insolvent (s. 317), and if its assets are 
sufficient to discharge its liabilities in full, it is clearly not 
insolvent and the bankruptcy rules as to interest cannot 
therefore apply (Re Fine Industrial Commodities, Ltd., supra). 
R. R. P. 


(To be concluded) 


“THE SOLICITORS’ JOURNAL,” 1st OCTOBER, 1859 


On the Ist October, 1859, THE SoLicitors’ JOURNAL reported 
a case at Preston: ‘‘ At the Police Court last week a case of 
considerable importance to railway companies was_ brought 
before the Bench by the Rev. J. O. Parr, vicar of Preston, against 
the East Lancashire Railway Company. The reverend gentleman, 
whose residence is situated close to the company’s line at Preston, 
stated that on 22nd August his attention was directed to an 
engine from which a black cloud was emitted from the chimney 
and unquestionably the engine was not consuming its own 
smoke. Mr. Grundy, for the company, admitted that the engine 
in question belonged to the company, but denied the jurisdiction 
of the court in the case and quoted sections 145 and 147 of the 
Railway Clauses Act in order to show that the onus lay with the 


engine-driver and not with the company. The engines of the 
company were all constructed on the principle of burning their 
own smoke and provided with the best apparatus known for 
consuming smoke. In cross-examination, however, it was 
elicited that the closing of the furnace door and one or two other 
circumstances would prevent the burning of the smoke. The 
Bench were unanimously of opinion that the engine was not 
constructed so as to consume its own smoke, according to the 
Act of Parliament and they must therefore inflict a penalty of £3. 
Mr. Grundy said the company’s solicitors took a different view 
of the case and the decision of the magistrates would be reviewed 
either in a case to be prepared for the Quarter Sessions or for the 
Court of Queen’s Bench.”’ 





Mr. MONTAGUE LEVANDER BERRYMAN, 0.C., and Mr. FREDERICK 
PETRE CROWDER have been appointed chairman and deputy 


chairman respectively of the Court of Quarter Sessions for the 
County of Hertford, 
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Jackie threaded a needle on Tuesday ... 





It was worth a thousand pounds! 


Usually little girls can thread a needle by the time they are five or six—the necessary 
co-ordination comes to them naturally. But because Jackie had the great misfortune to 
be born a spastic she is five years behind in little things like this. Little things! The 
threading of that needle is the culmination of a heroic struggle with unresponsive muscles 
and wayward limbs. It has called for enormous effort from Jackie, loving patience from 
her teachers and at least a thousand pounds from the resources of the National Spastics 
Society. It was worth every penny. By the time she is in her early teens, Jackie will 
have mastered many skills and will be trained to make the most of her considerable 
intelligence and talents. Throughout the country there are thousands of young people 
who ~ if they are to lead useful constructive lives instead of ultimately being condemned to 
drag out their days in an institution - must have similar costly training. That is why the 
National Spastics Society appeals to you to remember its work when advising clients 
on charitable bequests. Loving care costs money — we need your help. 
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ACCIDENT 
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ARISING OUT OF AND IN THE COURSE 


OF EMPLOY MENT—I 


THE title of this article recalls the wording of a section which 
is a strong candidate for pride of place in any list of statutory 
phrases frequently submitted for judicial consideration. The 
Workmen’s Compensation Acts, 1925 to 1945, provided, 
subject to certain qualifications, that “if in any employment 
personal injury by accident arising out of and in the course 
of the employment is caused to a workman his employer 
shall . . . be liable to pay compensation ”’ (s. 1 (1)). Much 
industrial ill-feeling was caused by litigation brought to 
establish entitlement to compensation under that wording, 
and a high proportion of the time of county court judges 
was devoted to construing and applying the passage quoted 
to the facts of cases as varied as they were numerous. 

The workmen’s compensation legislation was swept away 
by the National Insurance (Industrial Injuries) Act, 1946, 
which became operative on 5th July, 1948. Subject to the 
provisions of that Act, s. 7 thereof provides for the payment 
of industrial injury, disablement or death benefit “ where an 
insured person suffers personal injury caused on or after the 
appointed day by accident arising out of and in the course of 
.’ An important stipulation is added 


his employment 
“For the purposes of this 


by subs. (4) of s. 7, which reads : 
Act, an accident arising in the course of an insured person’s 
employment shall be deemed, in the absence of evidence to 
the contrary, also to have arisen out of that employment.” 

Employers are no longer involved in accepting or disputing 
liability to workmen under the wording quoted. Payments 
are made from National Insurance funds and entitlement 
thereto is determined by the independent statutory authorities. 
An insurance officer is first concerned with such a claim ; 
an appeal against his decision lies to a local appeal tribunal, 
which in its turn may be finally upheld or overruled by the 
Industrial Injuries Commissioner, who is unfettered by decisions 
made under the old law (cf. R (I) 41/51, p. 7). The Commis- 
sioner’s reported decisions (every one of which is identified 
by a number and not by the names of the parties*) are 
authorities to be followed by the statutory authorities in 
dealing with similar cases (C.S.G. 9/49 and C.S. 414/50). 
Since 1948 a substantial body of National Insurance case 
law has been built up, and a review of many of these decisions 
on various topics may be considered helpful. 

Certain general principles relating to Commissioner’s 
decisions were applied to some of the cases under consideration 
and it is convenient first to deal with some of the Commissioner’s 
expositions on such fundamental points. 


Rules of evidence 

In C.I. 97/49 the Commissioner refused to hold that merely 
because evidence (such as “ hearsay’ evidence) would be 
inadmissible in a court of law it was not open to a local 
* At first sight the numbering system is confusing. The subject- 
matter of the case is indicated by a letter in the description, but although 
a decision is so numbered it may nevertheless be of general application 
to all types of National Insurance cases. The early decisions are prefixed 
with the letter ‘‘C’’ for Commissioner, and where the reference has 
three letters the middle one, ‘‘ S’’ or ‘‘ W,”’ denotes a Scottish or Welsh 
case. Later decisions are numbered ‘‘R’”’ (presumably denoting 
“Report ’’) followed by the letter describing the subject-matter of 
the case. These letters represent decisions on types of cases as 
follows: ‘‘U”’ unemployment benefit; ‘‘S”’ sickness benefit ; 
“P” retirement pension; ‘‘G’’ maternity benefit, widow’s benefit, 
guardian’s allowance and death grant; and ‘‘I” all benefits and 
questions under the Industrial Injuries Acts. Every letter description 
is followed by an individual case number and the year of the decision, 





tribunal to receive it. He explained that insistence on rules 
of evidence being followed would embarrass claimants in many 
cases. As a local tribunal is not a court of law it is not 
bound by those rules. The rider was added, however, that 
careful consideration must be given to the value of evidence 
which would be inadmissible in a court of law as such evidence 
might be of very little weight. The importance of a local 
appeal tribunal making a record, as far as they are able, 
of the evidence given at a hearing was stressed by the 
Commissioner in R (I) 81/51. He pointed out that failure 
to do so may result in an injustice being done to the claimant 
because an appeal to him might be decided on the documents 
in the absence of the claimant or any witness; notes of 
evidence should be complete and findings of fact and on 
what evidence they are based clearly stated. 

In a case (R (I) 5/54) involving an industrial injury benefit 
claim where the claimant alleged that he was meeting an 
emergency when the injury was suffered, the Commissioner 
explained that the onus of proof lay on the claimant to show 
that he was taking steps to avert or minimise serious damage 
to property on an actual or supposed emergency. It was not 
a proper function of a local tribunal to speculate on the 
reasons for a claimant’s action. An earlier decision (R (I) 14/51) 
established that a claimant need not prove his case beyond 
reasonable doubt but must show that the balance of probability 
is in favour of his contention. 

The many cases dealing with the causes of industrial accidents 
which, as might be expected, have been decided since the 
Industrial Injuries Act became operative can be grouped in 
various ways. There are too many groups for a complete 
survey to be attempted. The remainder of this article will be 
devoted to consideration of some of the cases involving the 
calling in aid by the claimant of the presumption provided 
by s. 7 (4) of the Industrial Injuries Act, 1946. A subsequent 
article will review a selection of cases involving road accidents ; 
claims arising from accidents suffered during times of breaks 
and meals or at canteens ; and accidents caused by skylarking. 


Decisions concerning presumption under s. 7 (4) 

Perhaps the best known case which involved construction 
of s. 7 (4) is R. v. National Insurance (Industrial Injuries) 
Commissioner ; ex parte Richardson [1958] 1 W.L.R. 851, 
where a bus conductor applied to the Queen’s Bench divisional 
court for an order of certiorari. In that case the applicant 
had been attacked by a gang of disorderly youths and was 
injured. The Commissioner refused an application for disable- 
ment benefit on the ground that although the accident occurred 
in the course of the employment it did not arise out of it. 
The applicant contended that in the light of s. 7 (4) once it 
was found that the applicant was injured in the course of his 
employment there was a statutory presumption in his favour 
that his injuries arose out of it. The application for certiorari 
was refused, the Court (Lord Goddard, C.J., Slade and 
Devlin, JJ.) holding that as there was evidence that the 
accident did not arise out of the employment—the Commis- 
sioner having found that the applicant had not been singled 
out for attack for any reason connected with his employment— 
the presumption in s.7 (4) did not arise and the party concerned 
must prove his case in the normal way; this the applicant 
had been unable to do. 
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References were made in that case to two earlier decisions 
of the Commissioner which apparently received the approval 
of the Divisional Court. In R (I) 41/51 a woman director and 
secretary of a tea company had been attacked and robbed 
by two boys while travelling by train on business. A majority 
decision of a tribunal of Commissioners disallowed the 
claimant’s appeal on the ground that robbery with violence, 
like other types of assault, is a risk of a general nature. It was 
admitted that the claim arose in the course of the claimant’s 
employment. To succeed in her claim, however, she also had 
to prove that the accident “ arose out of ’’ her employment. 
This, the Commissioner explained, meant that it must be 
shown that the employment was an efficient cause (causa 
causans) and not merely a condition (causa sine qua non) of 
the accident ; as the material circumstances were all known, 
s. 7 (4) did not apply. The other case referred to, C.I. 3/49, 
concerned a canteen assistant who was bitten by a cat as she 
was turning off a tap after filling a tea jug. The difficulties 
found in this case were that the kitchen itself was not a 
dangerous place and the cat did not belong to the employers 
but had been in its vicinity and fed by the workers for some 
six weeks. The claim was allowed, the Commissioner explaining 
that the danger of being bitten by a cat was proved to have 
existed in the kitchen where the claimant was by reason of her 
employment having brought her there; accordingly, the 
accident arose out of her employment. 


Further examples 


Thus the presumption under s. 7 (4) that an accident arising 
in the course of employment also arises out of that employ- 
ment operates only where there is nothing in the known 
circumstances from which it can reasonably be inferred that 
the accident did not arise out of the employment. This 
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principle is illustrated in C.I. 127/50, where the claimant was 
a woman employed in polishing plastic backs of hair brushes 
by pressing them against a revolving mop; the accident 
was caused by her fainting and falling on going into fresh air ; 
as there was no evidence why she fainted the presumption 
was held to apply. Again, in R (I) 64/51, the presumption 
applied in the absence of evidence that a fall of a sub- 
postmistress did not arise out of her employment ; she fell 
after office hours while rising, because of cramp, from the table 
where she had been preparing her accounts. In C.I. 374/50 
the claim was allowed of a leader of a nursing team in a 
travelling blood collection unit, who met with an accident at 
the hotel where she stayed in compliance with the terms of 
her contract of service; the evidence that at the time of the 
accident she was on her way to the toilet—an act incidental 
to her employment—was evidence confirming the presumption 
established by s. 7 (4) and was not evidence to the contrary. 


An example of a case where the presumption did not 
operate, because the claimant failed to prove that the accident 
occurred in the course of his employment, is given by 
C.I. 47/49. In that case a man of twenty-one, employed by 
electrical engineers erecting a sub-station in connection with 
a high-power test house, was injured upon coming into contact 
with a high tension cable after climbing over a fence marked 
“ High tension cable. Danger’ and walking along a wall. 
The Commissioner inferred from the evidence that the 
claimant walked along the wall out of youthful curiosity and 
adventurousness. Again, in R (I) 68/54, where a stoker on 
night duty was found dead with his head on a rolled-up coat in 
the mess-room where there was a defective gas ring, it was 
held that in going to sleep on duty the deceased had removed 
himself from the scope of his employment and so the 
presumption in s. 7 (4) was rebutted. 


(To be concluded) N. D. V. 


THE COUNTY COURT FEES ORDER, 1959 


THE object of this Order, which came into force on 1st October, 
1959, appears to be to consolidate the 1949 and subsequent 
amending Orders, for apart from a few other minor alterations 
the only alteration of importance to most practitioners is 
that of the plaint fee on the issue of a possession action in 
which a money claim is joined. This fee is increased, as is 
the fee on a plaint for an injunction or similar relief. 


The following comments on the Order are made with the 
intention of giving assistance in arriving at the correct fee 
for the more frequent proceedings and applications, and special 
attention is given to those fees which appear to require it. 
Throughout the Order, where the fee is a poundage fee, a 
fraction of a pound is reckoned as an entire pound. Before 
arriving at the fee for entering a proceeding, it must first be 
decided whether the proceeding is to be by way of plaint, 
originating application or otherwise and the notes in the 
Order to any particular fee should be carefully observed. 


Infant settlements, etc. 


Where the sole object of an action is to obtain the court’s 
sanction to a settlement, the fact must be stated in the 
particulars of claim (Ord. 5, r. 19 (2)). The fee is then only 
10s., but if there is merely a statement in a covering letter 
or on the praecipe the fee may be anything up to £4. 


Possession summonses 
For the recovery of land, {1. If a money claim is joined 
then an additional 1s. for every {1 or part’thereof. A claim 
for possession on the ground of forfeiture for non-payment 
of rent (s. 180 of the County Courts Act, 1959) on say, £25 for 
one quarter’s rent, and mesne profits say, £10 10s., would be 
£1 plus the poundage fee on £35 10s., viz., £2 16s. in aH. 


Delivery of goods 


When the claim is for the return of goods supplied under a 
hire-purchase agreement the fee is calculated as though the 
claim were a money claim for the unpaid balance under the 
agreement. In all other cases in detinue the value of the 
goods must be estimated and inserted in the praecipe and 
the fee is then calculated on the value. If there is an 
alternative money claim the calculation is on the claim which 
attracts the larger fee, or if there is an additional money claim 
this is added to the value. 

A claim for the return of documents or their value (£2 2s.) 
and for £20 damages for detention is Fee No. 1 (i) on £22 2s., 
but if the claim is for specific delivery (value £2 2s.) or for 
£20 damages the fee is on the £20 only. 

A claim for the delivery up of goods let under a hire 
purchase agreement and for £5 10s. unpaid instalments and, 
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as an alternative to delivery, the unpaid balance of the hire- 
purchase price (£29), is Fee No. 1 (i) on £34 10s., v1z., 55s. 


Other remedies or reliefs 
Proceedings by flaint under the Rent Restrictions Acts, 
1920 to 1939, the Rent Act, 1957, or the Landlord and Tenant 
(Temporary Provisions) Act, 1958, attract the fee prescribed 
by the Rent Restrictions Rules on an application for the 
remedy or relief claimed. The fee for all other plaints not 
specifically mentioned under Fee No. 1 is £4, as in an action 
for a sum of money (whatever the amount) to which a claim 

for a declaration or any injunction is joined. 


Originating applications, petitions and appeals 

Fees are prescribed in Section II of the Order for proceedings 
and applications under certain Acts and reference always 
should be made first to this section before deciding that the 
£2 fee, No. 2 (ii), is payable in respect of an originating 
application or petition for any other remedy or relief. The 
fee under Section II may be as low as 2s. 6d. On entering 
any appeal to a county court the fee is {1 10s., as, for example, 
in the case of an appeal against an execution of works order 
under the Housing Act, 1936. 


Other fees 

To save delays in the issue of process by post it is the 
smaller fees which would appear to require a little closer 
attention. For instance, if the court bailiff is to serve a 
document (not being one excluded under Fee No. 4) then a 
further 2s. is required for each defendant or respondent to 
be served except that only one 2s. is required for two or more 
services at the same address. Should the document be one 
which has to be served personally then 2s. is payable for each 
person irrespective of whether some or all are at the same 
address, but since default summonses need no longer be 
served personally there are but few documents which attract 
more than the one 2s. This fee is not required when service 
is to be by post on a certificate supplied under Ord. 8, r. 8, 
nor is it required when postal service is permissible on a 
company. 

If the document is an ordinary or default summons and 
it is amended after delivery to the bailiff then the 2s. is 
again payable with a further 1s. for the amended praecipe 
under Ord. 8, r. 29 or r. 32 (3). A witness summons fee is 
1s. for the issue plus 2s. if the bailiff is to serve, but if it is 
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amended only the 2s. is payable again. There is no fee 
on requesting the amendment of a witness summons, originating 
application, petition or appeal. The 1s. amendment fee 
for an ordinary or default summons is payable on the filing 
of the amended praecipe which is obligatory under the Rules. 

Fee No. 6 prescribes 5s. for the issue of a second or subsequent 
successive originating process, but if the process is an ordinary 
summons and the original plaint fee is less than 5s. then the 
smaller sum is payable. Note here that the first successive 
process is free but note also that the fees just mentioned 
above may be payable if an amendment of the process is 
required as well. 

The fee on an interlocutory application (No. 8) is not 
payable if the application is made on the day fixed for the 
hearing nor if made after the proceeding has been part-heard 
and adjourned. 

When calculating the fee (No. 10) for filing a counter- 
claim, disregard the service fee (if any) paid with the fee 
for entering the proceedings. 

Fees Nos. 39 to 43, known as “ possession fees,” relate 
to the costs incurred in connection with the enforcement of 
a warrant of execution and are deducted from the proceeds 
of the sale or paid by the execution debtor. If they are not 
recovered in this manner the execution creditor is liable for 
them at the request of the registrar or by order of the court. 
The creditor would be called upon to pay, for instance, when 
the proceeds are insufficient to cover the costs or when the 
warrant is withdrawn after costs have been incurred or a 
claimant is successful in interpleader proceedings. These 
costs may be considerable. 

Fee No. 51: Note again that the first successive judgment 
summons is free and that amendment or service fees are not 
payable in respect of judgment summonses. The fee for a 
second or subsequent successive judgment summons is 2s. 6d. 
or the fee on issuing the original judgment summons, 
whichever is the less. 

Garnishee summonses are sometimes effective only when 
served promptly and care should be taken to see that no 
delay is caused by omitting the 2s. service fee with Fee 
No. 54 (i). 

When requesting an office copy of a document or a copy 
of the judge’s note (Fee No. 66), if a deposit for the fee is 
not made, an undertaking to pay the fee should be given. 

The maximum’ fee on the issue of any county court 
proceeding is £4. A.A. 





AMALGAMATION OF CHESHIRE FIRMS 


Two firms of solicitors at Nantwich, Cheshire, have decided to 
amalgamate as from 1st October. They are Messrs. Bevan & 
Riggall, of Welsh Row, and Messrs. Dixon & Durrad, also of 
Welsh Row. 


RADIO REVIVAL OF OLD TRIAL 
The case of Henry and Thomas Wainwright, at the Old Bailey 
in 1875, has been selected as the second programme in the new 
series of ‘‘ The Verdict of the Court,” to be broadcast in the 
B.B.C.’s Home Service on Friday, 2nd October at 7 p.m. 


AYLESBURY COUNTY COURT 
Aylesbury County Court will be transferred from Circuit 44 
to Circuit 36 whereupon His Honour Judge Blagden will cease 
to be the Judge of Aylesbury and His Honour Judge Sir Donald 
Hurst will become the Judge of that court in addition to the 
courts for which he is already the Judge on Circuit 36. 


Personal Notes 


Mr. W. H. LEATHAM, solicitor, and town clerk of Bradford for 
the past thirteen years, is to retire at the end of this year. He 
is 65. 

Mr. FrANnK Sykes, chief clerk of Huddersfield County Court, 
retired at the end of September. He joined the staff forty-seven 
years ago in a temporary capacity. 


Obituary 


Mr. WiLt1AM HENRY Mappock, solicitor, of Plymouth, died 
recently, aged 72. He was admitted in 1931, and was president 
of the Incorporated Law Society of Plymouth this year. 


Wills and Bequests 
Mr. C. G. Cono_ty, solicitor, of London, E.C.4, left £54,837 net. 
Mr. H. J. C. GRIBBLE, solicitor, of Bristol, left £71,073 net. 
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THE NEIGHBOUR’S 


To permit a tree growing on your land to overhang the 
boundary is a nuisance to the occupier of the adjoining land 
which is so overhung. The adjoining occupier is entitled 
to abate the nuisance by cutting back the overhanging 
boughs, and if damage is occasioned by the nuisance, an 
action on the case will lie (Lemmon v. Webb [1894] 3 Ch. 1, 
per Kay, L.J., at p. 24). It is, therefore, clear that if leaves 
drop from the overhanging bough on the adjoining land and 
cause damage—for example, by choking a gutter or drain 
which then overflows—the adjoining occupier who suffers the 
damage has an effective remedy. 

But what is the position if the tree does not overhang the 
boundary, but adjoins it, and the leaves are blown over the 
boundary by the wind, causing the same kind of damage ? 
On principle, the same rule should apply and the adjoining 
occupier should have his action for damages in nuisance. 
This proposition may be supported by reference to the well- 
known case of Smith v. Giddy [1904] 2 K.B. 448. The point 
which was decided in Lemmon v. Webb was whether an 
occupier of land overhung by his neighbour’s trees has to 
give notice to the neighbour before he abates the nuisance 
by cutting back the offending boughs: the observation of 
Kay, L.J., that an action will lie if damage is occasioned by 
such a nuisance was obiter. In Smith v. Giddy it was actually 
held that such an action was available to an occupier of land 
vith fruit trees growing thereon, where growth had been 
interfered with by overhanging trees. Wills, J., referred to 
Crowhurst v. Amersham Burial Board (1878), 4 Ex. D. 5, 
in which the plaintiff had recovered damages for the poisoning 
of his horse which had eaten a portion of a yew tree which 
projected over his boundary, and said that thére was no 
distinction in principle between the damage occasioned in 
that case and the damage in the case before the court: the 
injury, he went on, “ was the natural consequence of the 
defendant’s trees being allowed to overhang.’ The learned 
judge reached this conclusion with considerable reluctance, 
feeling that it was highly desirable not to establish new 
causes of action if it could possibly be avoided ; but he did 
not see how the court could refuse to hold that the action lay 
without departing from the principle of Crowhurst’s case. 
Kennedy, J., the other member of the court (a divisional 
court, hearing an appeal from a county court) agreed ; he 
also could not differentiate the case from Crowhurst’s case. 


Injury a “ natural consequence ” 

Smith v. Giddy is thus a strong case and its authority has 
never been doubted since. The facts were, of course, different, 
but if the words of Wills, J., that the injury was the natural 
consequence of the defendant’s trees being allowed to over- 
hang, is slightly changed to read “ the injury was the natural 
consequence of the defendant’s trees being allowed to grow,” 
they cover the present problem. Nor is this an unreasonable 
extension of the principle of Smzth v. Giddy (and, also, of 
Crowhurst’s case, on which the later decision was based). 
The ultimate cause of the injury is the growth of the tree. 
If it is planted, or seeds itself (there is no distinction between 
the two classes of trees for this purpose: Davey v. Harrow 
Corporation, infra) near a boundary, one consequence is that 
the boughs will eventually overhang. Another consequence 
will be that some of the leaves will be blown over the boundary, 
even if it does not, or is not allowed to, overhang ; and both 
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these consequences are natural consequences of the growth 
of the tree. 

But the point is to some extent covered by more direct 
authority than this. The headnote to Giles v. Walker (1890 
24 O.B.D. 656, states that an occupier of land is under no 
duty towards his neighbour to cut the thistles growing on his 
land, so as to prevent them from seeding ; and that if, owing 
to his neglect to cut them the blown on to | 


seeds are ils 


neighbour's land and do damage, he is not liable Phi 1S 
another appeal from a county court to a divisional court 
a rather formidable one, consisting of Lord Coleridge, C.] 


and Lord Esher, M.R. 
four lines: he 
could be no duty as between adjoining occupiers to cut the 
thistles, ‘‘ which are the natural growth of the soil.”’ Lord 
Esher merely expressed agreement. This case was referred 
to by Goddard, L.J. (as he then was), in Rouse v. Gravelwor/ 

Lid. {1940} 1 K.B. 489, in which it held that the 
defendants, who had excavated a gravel pit up to the boundary 
of their land with the plaintiff's, were not liable for the erosion 
of the plaintiff's land caused by the natural agencies of 
(which filled the pit with water) and wind (which blew th 
water against the plaintiff's land). On_ this 
Goddard, L.J., had no doubt about the soundness of Giles \ 
Walker: the act complained of there, and in Rouse's case 
was a “ purely natural act.’’ These 
negative any liability on the part of an occupier for dama 

to a neighbour by leaves blown by the wind from trees wholly 


The former's judgment consisted of 
had never heard of such an action and there 


Was 


rain 


occasion 


two decisions would 


on his land 
Davey v. Harrow Corporation 

But the soundness of Giles v. Walker (and, by implication 
of Rouse’s case, although that case was not referred to by 
him) was questioned by Lord Goddard in Davey v. Harr 
Corporation |1958) 1 QO.B. 60, in a considered judgment which 
was the judgment of the Court of Appeal. 
action for damage caused by the penetration of the plaintiff 


That wa in 
land by roots of trees growing on the defendants’ land. On 
argument put forward on behalf of the defendants was that 
no action could be maintained where the damage is caused 
by natural growth or natural causes, and reliance was placed 
for this proposition on Giles v. Walker. Lord Goddard 
observed that that case had not escaped criticism and expressed 
the view that to-day a similar action, especially if founded 
on nuisance and not on negligence (which was how the action 
in Giles v. Walker had been laid), might well be decided 
differently. If that were so, an occupier would be hable for 
damage caused to his neighbours by leaves blown from his 
trees by the natural agency of the winds. But these observa 
tions were obiler, whereas Rouse’s case was a decision (also of 
the Court of Appeal) on the legal consequences of natural 
agencies such as the wind. 


Extent of liability for damage from scattered leaves 

In the circumstances it would seem that there is no liability 
on an occupier for damage caused to his neighbour by leaves 
blown from trees on his land, 
drop, or can be proved to have been blown, from boughs 
which overhang the neighbour’s land. This conclusion must 
however, be regarded as a somewhat doubtful one, in view of 
Davey v. Harrow Corporation. But, although the ultimate 
cause of the damage may seem to be the same whether the 


unless, of course, the leaves 
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leaves come from an overhanging bough or from one wholly 
within the boundaries of the adjoining land, there may be an 
essential distinction between the two cases which justifies 
the existence of a remedy in the one and its absence in the 
other. The liability for damage caused by overhanging 
boughs is in nuisance, and prima facte there should be no 
distinction between the case where the offending tree is wholly 
on the defendant’s land and one where it is partly on the 
defendant’s land and partly on (in the sense of occupying 
the air space above) the plaintiff's land. But the law of torts 
does not always grow in a logical fashion, and between actions 


Landlord and Tenant Notebook 
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on the case, such as nuisance, and actions in trespass, there is 
a rather shadowy hybrid category of actions sometimes 
referred to as actions on the case analogous to trespass (see, 
e.g., Nicholls v. Ely Beet Sugar Factory [1931] 2 Ch. 84, at 
p. 87). Perhaps in evolving the liability of an occupier for 
damage caused by the projecting boughs of his trees the 
courts have unconsciously been influenced by the analogy 
of the action for trespass which would certainly lie if the 
projection were the direct result of the defendant’s actions. 
If there is anything in this view, the absence of a similar 
remedy where there is no projection is understandable. 


TAB” 


BUSINESS PREMISES: THE HOLDING 


WHEN enacting Pt. II of the Landlord and Tenant Act, 1954, 
Parliament appreciated that the subject of a demise might 
include premises which were occupied by the tenant for 
business purposes and premises which were not occupied by 
him at all. So, while the scope of the Act is defined in the 
opening subsection, s. 23 (1), as “‘ any tenancy where the 
property comprised in the tenancy is or includes premises 
which are occupied by the tenant and are so occupied for 
the purposes of a business carried on by him or for those and 
other purposes,”’ subs. (3) says: “ In the following provisions 
of this Part of this Act the expression ‘the holding,’ in 
relation to a tenancy to which this Part of this Act applies, 
means the property comprised in the tenancy, there being 
excluded any part thereof which is occupied neither by the 
tenant nor by a person employed, etc.’’ The significance 
becomes apparent when one reaches s. 32 (1), enacting that 
(unless the landlord otherwise requires) the property com- 
prised in a new tenancy ordered under s. 29 shall be the 
holding, and that, failing agreement, the court is to designate 
that property by reference to circumstances existing at the 
date of the order. 

In Narcissi v. Wolfe [1959 3 W.L.R. 431; p. 601, ante, 
the effect was perhaps not exactly what was intended or 
contemplated, and the case is an interesting example of what 
may happen. Not, of course, that anyone would blame our 
Legislature for not thinking of everything. 


The premises 

A tenancy due to expire 25th December, 1958, comprised a 
four-storey building with a basement. The tenant carried on 
a restaurant on the ground floor, had used the basement for, 
inter alia, storing food to be consumed in the restaurant, 
and had sub-let the three upper floors, furnished. Some time 
before he served a notice proposing a new tenancy the local 
medical officer of health had condemned the basement as 
unfit for the storage and preparation of food, except as regards 
storage in sealed and vermin-proofed containers, and as 
regards preparation of food that of root vegetables subse- 
quently cooked. The tenant had for some time more or less 
to buy from day to day and to store food on the ground floor. 
3ut the very day after he had served the notice the first floor 
became vacant and the tenant then used it for the storage of 
food, and it was so being used at the date of the hearing. 


Motives 


The medical officer of health had not ordered the tenant to 
remedy the state of affairs in the basement. The tenant, who 


considered that the landlord ought to contribute to the cost 
of such work, had not succeeded in obtaining the desired 
co-operation. He frankly admitted that he had taken to 
using the first floor as a store with the object of inducing the 
landlord to change his mind, and that he (the tenant) would 
cease so using that floor once the basement was made fit for 
the storage and preparation of food. 


This raised the question: was his occupation of that floor 
real or colourable ? 


Roxburgh, J.’s conclusion was that he was not concerned 
with purpose. The occupation was real because of the action 
taken by the medical officer of health, the result of which had 
been that the tenant did use the first floor in connection with 
his business as a restaurateur. 


‘ 


The concluding words of s. 32 (1), “in the absence of 
agreement between the landlord and the tenant as to the 
property which constitutes the holding the court shall in the 
order designate that property by reference to the circumstances 
existing at the date of the order,” were, of course, all-important. 
Roxburgh, J., had no occasion to say, nor did he say, whether 
if the tenant had taken to storing food on the first floor a 
few days before the hearing the occupation would have been 
considered real; it may well be that, though no qualifying 
period is prescribed, a tenant would do well to effect the 
change some time before the matter comes before the court ; 
the time might be somewhere between the time taken to 
qualify for marrying in Scotland and that taken to qualify 
to play cricket for some county in which the player was 
not born. 

Determination by the court 


Roxburgh, J., did observe ‘‘ Parliament has really invited 
something of this sort’; the same might be applied to two 
people marrying where neither of them lives and where they 
do not intend to live. But the learned judge did not go into 
the question whether the tenant should not have availed 
himself of a remedy provided by Parliament in s. 35 of the 
Act: “The terms of a tenancy granted by order of the court 

shall be such as may be agreed . . . or as, in default 
of such agreement, may be determined by the court ; and in 
determining those terms the court shall have regard to the 
terms of the current tenancy and to all relevant circumstances ”. 
It may be that the reference to the terms of the current 
tenancy deterred the tenant from asking for a new tenancy 
which would oblige the landlord to contribute towards the 
improvement of the basement, and that he felt he might 
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not be able to establish a claim based on the “ all relevant 
circumstances ’”’ factor. One cannot blame him. 


The lettings 


Though the application was for a new tenancy of the 
whole building, it looks as if the tenant had hardly hoped 
to establish that he occupied the two top floors. Roxburgh, J., 
said that there was “‘ much law ”’ about the word “ occupied ”’ 
which did not appear to be applicable to this Act ; nor did 
the decision in Bagettes, Ltd. v. G.P. Estates, Ltd. {1956} 
Ch. 290 (C.A.) (relating to the sub-letting of flats unfurnished) 
throw much light on the question whether a furnished flat 
let on the terms mentioned was occupied by the sub-lessor 
or by the sub-tenant. 


The terms were those of a weekly tenancy, the sub-tenant 
paying for gas and electricity, supplying and laundering his 
own bed-linen, and undertaking to keep furniture and effects 
in good and clean condition. The tenant was entitled to a 
25 per cent. discount of the price of breakfasts taken in the 
restaurant. So far, it looks as if he, and he alone, occupied 
the flat. But Roxburgh, J.’s “applying common sense, it 
seems to me that the second and third-floor flats are occupied 
by the sub-tenants and not by the tenant ”’ ignores, if I may 
respectfully say so, Denning, L.J.’s pronouncement in Hills 
(Patents), Ltd. v. University College Hospital Board of Governors 
1956} 1 Q.B. 90 (C.A.) : “ Possession in law is, of course, single 
and exclusive, but occupation may be shared with others or had 
on behalf of others.”” That might have produced more than an 
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appeal to common sense if cited in connection with a further 
term of the sub-tenancies—one which entitled the (mesne) 
landlord “ to enter the rooms at any time for inspection and 
to remove or replace any of the furniture or other effects, 
provided the rooms always remain adequately furnished.” 


A breach of covenant point 

A minor point raised was that the expired lease provided 
that the tenant was not to use the premises as offices without 
the written approval of the landlord and not to use the first 
floor for private residential purposes without written consent, 
for he admitted that he had, after 21st February, 1958, some- 
times used the dining-room table for writing out cheques and 
making bills and that sort of thing, and had at least once 
slept in the flat (albeit without pyjamas, not mentioned in the 
lease). Roxburgh, J., held that these acts were not a breach 
of covenant, the de minimis rule being presumably applied, 
and the really important matter was whether the first floor 
was being used in connection with the restaurant business. 
But the learned judge did agree that “ under the Act occupa 
tion cannot be based on acts of occupation which are in breach 
of covenant.” 

This is of interest because, while s. 23 (4) excludes the 
application of Pt. II where the tenant carries on a business in 
breach of a prohibition—however expressed—for 
purposes, it does not specifically provide that occupation in 
breach of covenant will have that effect. 


business 


HERE AND THERE 


NO NEED FOR LAW 
Tue Aran Islands, thirty miles out from the quays of Galway, 
are perhaps the strangest spot in the British Isles. No one 
should go there for whom running water, easy transport and 
push-button “‘ amenities ’’ or ‘‘ entertainments ”’ are essential 
to enjoyment. There is no running water (or any of the 
things that go with it). There are no motor-cars. There is 
no electricity. The landscape is entirely composed of grey 
limestone tinged with green. The numberless little fields 
or “ garaens’”’ (about the size of suburban gardens) are 
entirely surrounded by dry-stone walls with no gates, for 
there are scarcely any trees on the islands and wood is very 
scarce. To get an animal in or out, a hole is knocked in the 
wall which is then built up again. On two of the islands you 
land by currach, a long, light, high-prowed rowing-boat of tarred 
canvas over a wooden framework. It covers the 500 yards 
from ship to shore in five minutes or so. Before you visit the 
islands it is best to learn Irish because English is a foreign 
language spoken by all but a very few with great hesitation 
(if at all). The island men ride big rough horses, always 
bareback and with rope reins. On only one island will you 
find the luxury of side-cars, the high-wheeled back-to-back 
open vehicle for four, known to the English as jaunting cars. 
The islands, to all intents and purposes, know no law. It is 
true that a District Justice comes over to sit at rare intervals 
and three Civic Guards (or policemen) live on one of the 
islands, but the whole way of life of the islanders runs itself 
on common consent and public opinion without the help or 
hindrance of a local authority. Where would our own law 
be with no running-down cases, because there are no motor- 
cars, and no master and servant cases, because every man is 


his own master, and no matrimonial cases, because the family 
is stable as a rock ? There are no income tax disputes. The 
conveyance of a field (which is almost unknown) would mean 
a trip in the twice-weekly boat to Galway. 


LIFE AND LIVING 
Ir a “ high standard of living ” be to lead a vigorous open-ait 
life as your own master, to know how to ridge a horse with a 
bit of rope, to handle a boat in any seas, to build a house, 
to lift a hundredweight bag from a ship into a tossing currach 
and stow it precisely, as easily as you or I would lift a 
suit-case from a luggage-rack, and finally to live honestly 
and well in your own home with sturdy, lively children; then 
the islanders have that standard. But if a high standard of 
living demands an ever-increasing amount of irresponsible 
lounging about (‘“leisure’’) and a house full of automatic 
gadgets (‘‘ labour-saving devices "’), then they have not got it 
They have the wireless, it is true, but, having also internal 
resource and conversation, they turn it on only at the rarest 
intervals. They are not among those who need a constant 
flow of external noise to fill the vacuum within their minds 
Those for whom the immensities of air and water, the 
constantly changing face of sea and sky, of the mountains 
of Connemara to the north and the coast of Clare to the 
south are too narrow a prospect, can and do go to seek their 
fortunes in England or America, but many return. “ The 
woman of the house ’’ (to use the Irish expression) where | 
stayed herself spent six years in Boston, as did her next-door 
now they are both returned and married with 
The uncle of ‘‘ the man of the house ’ 
Both returned 


neighbour ; 
toddling children. 
and his sister spent many years in America. 
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he, by island standards, rich. He built a house with a first 
floor, instead of the traditional one-floor cabin, and also 
presented to the island church some windows so lovely that 
at first sight they seem like jewels. No one who has seen 
these islands would say that to make people comfortable is 
the way to make them good, even if our criminal calendars 
were not daily demonstrating that fatal fallacy. 


EPISODE IN ARAN 
ONE episode I[ did see in the islands which provided food for 
the law and work for the District Justice. It was at a 
ceilidh (pronounced approximately “ kayly ’’) in the village 
hall, a big plain room with a stage at one end and wooden 
benches all round the walls. On the stage were a melodion 
player and a drummer. The dances were mostly vigorous 
figure dances with names echoing the old wars of Ireland, 
“The Siege of Ennis,” “The Walls of Limerick,” ‘‘ The 
Bridge of Athlone.”’ There is a great deal of swinging and 
circling in them and after a while the attentive stranger may 
get through the movements with a knowledgeable partner. 
The thing was in full swing when a big fair fellow barged 
across the room and started squaring up to another man as 
big as himself. At first it looked like a bit of horse-play, 
but then they went at it and there started such a fight as I 
have never seen anywhere but in a Western on the films. 
They fought standing up. They fought on the floor. They 
lashed at each other. They grappled with arms and legs. 
[hey rolled over and over and bashed each other’s faces. 
The thing lasted a full quarter of an hour. Not only did no 
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one interfere but the musician with the melodion went on 
playing the whole time. A group of Dublin girls visiting 
the island made for the door, thinking the fight would become 
general, and kept asking who was going for the police, but 
there are no “‘ Teddy Boy ”’ instincts here and the common 
feeling seemed to be that it was best that the men should have 
it out in public rather than resume the battle outside. There 
were whispers that the aggressor had a knife in his pocket 
and must be kept from using it. At one point he reeled into 
a chair with his face all gashed and bloody and the dance 
started again, but in a couple of minutes he was at his man 
once more and still the melodion played on. He was well 
known as a trouble maker, said the bystanders; he was 
already on bail over a similar episode and he had done the 
sort of thing in England. “ Sure, he’s the nicest lad 
you could meet,’”’ said a man from Connemara with a kind 
“except when he’s got the drink inside him. 
It is a great thing in Ireland to 
say, ‘‘I knew your mother.” It is better still to be able to 
say, “I often slept with your mother,” which not 
mean what the English would think, but “ I often stayed in 
her house.’ In the end, when the men had fought to a 
standstill, a Civic Guard arrived in civilian dress, for he was 
off duty, and removed the aggressor, who went quietly. Then 
the dance went on. In the middle of the floor was a tuft of 
hair torn out of the victor’s head. The interest which the fight 
aroused for days afterwards showed how rarely such episodes 
disturb the island peace. 


rosy, smiling face, 
I knew his mother well.” 


does 


RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily. those of ‘‘ The Solicitors’ Journal”) 


Expediting Contract 


Sir,—We have read with interest the article on the above 
subject in your issue of 18th September, but we are surprised 
that none of the following points has been raised either in the 
article referred to, or, so far as we can recall, in any previous 
article or in any correspondence on the subject published in THE 
SOLICITORS’ JOURNAL. 

(1) In many cases delay in exchanging contracts is caused by 
delay in the issue of mortgage offers by building societies, insurance 
companies, etc. It is not uncommon for a whole month to go by 
between the time when an estate agent informs the solicitors 
concerned that he has “‘ sold ’’ a property subject to the purchaser 
obtaining a satisfactory mortgage advance, and the time when a 
mortgage offer is made and even then it may transpire that the 
agent has been too optimistic and that the offer is too low, with 
the result that another purchaser has to be found. We would 
suggest that the estate agents’ bodies could very well take this 
aspect of the matter up with their friends in the building society 
movement rather than blame solicitors for all the delay which 
occurs in exchanging contracts. 

(2) Solicitors do not in general complain about the extra- 
ordinarily long time which some estate agents take to find pur- 
chasers for properties ; we appreciate the difficulties with which 
they are sometimes faced but many of them seem to have little 
understanding of ours. Why should estate agents have the 
audacity to complain about the time solicitors take in carrying 
out their work ? At least one can say that there is no solicitor 
who has not received proper training for his job, but anybody can 
cali himself an estate agent even though he may be completely 
untrained for the job. We that estate agents might 
very well concentrate their energies on cleaning up their own 
profession rather than criticise solicitors for the time they take in 
carrying out their duties. Is it not high time that the estate 
agents’ bodies got together and achieved “‘ registration ’’ by Act 
of Parliament ? They have been talking about it for years. 


ocect 
suggest 


We wonder how many estate agents realise that a purchaser's 
solicitor may be liable to his client in negligence if he does not 
carry out a full and proper investigation before exchange ol 
contracts. Naturally a solicitor requires a reasonable time to 
carry out his work. In general, the standard of solicitors’ work 
in conveyancing matters is high but it will inevitably decline if 
solicitors do not resist the efforts of estate agents to persuade them 
to rush the work through at breakneck speed. Would the estate 
agent pay our costs if we disregarded our client’s instructions to 
wait for a mortgage offer and the sale ultimately went off owing 
to the agent’s failure to arrange a satisfactory mortgage ? 


(3) The local search and inquiry system is unnecessarily, 
cumbersome and should be reformed as a matter of urgency. 
Ten parts of the register have to be searched by the county and 
borough or district councils respectively. The forms of inquiries 
grow longer and longer with each issue ; there are fifteen for the 
county council to answer and eighteen for the borough or district 
councils! No wonder many authorities take two or three weeks 
to deal with them. 

(4) The optional clauses in The Law Society’s and National 
Conditions of Sale are unpopular with purchasers’ solicitors 
because searches might disclose adverse matters which might have 
deterred their clients from entering into contracts had they known 
of such matters in time. To take just one example, a proposed 
road widening scheme, of which the vendor had no knowledge, 
might be disclosed. We think that it is quite impossible to devise 
clauses of this type which would adequately protect purchasers. 
Moreover such clauses are of no use at all to the purchaser who 
wants a firm contract for the purchase of a house for his own 
occupation because he is at the same time entering into a contract 
for the sale of a house occupied by him ; this type of transaction 
is, of course, a very Common one. 

The writer remembers with nostalgia the ‘‘ good old days” 
before the last war when preliminary inquiries were brief, local 
searches were dealt with by return of post, nearly every building 
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society prided itself on giving decisions on mortgage applications 
within seven days and there were not so many “ unqualified ”’ 
estate agents. 

We hope Dr. J. Gilchrist Smith and some of your readers may 
see fit to comment on the points we have raised, as we think that 
quite a lot more remains to be said on the subject of ‘‘ Expediting 
Contracts.” 

J. A.-Puitiies & Co. 

Southall, Middlesex. 


Sir,—In the article in your issue of 18th September, Dr. J. 
Gilchrist Smith makes the incidental point that delay is blamed 
on searches and inquiries when this is not the sole reason. 

This is unfortunately only too true. Many purchasers of 
houses with vacant possession costing less than £3,000 are 
dependent on finding a building society mortgage of not less 
than a certain figure. The purchaser knows this and tells the 
agent, who accepts his offer ‘“‘ subject to mortgage’”’ and then 
proceeds to make application to a building society for a loan. 
This, of course, takes some little time, as the property has to be 
surveyed by the building society, and in case of a local authority 
mortgage may take three or four weeks. If the loan is refused 
by the first building society the procedure has to be repeated. 

In the meantime the estate agent has written to the vendor’s 
and purchaser’s solicitors informing them of the sale and the 
vendor, unless he has the same experience of these matters, 
probably considers his house sold. More important still, the 
agent takes the house off his books and informs all other inquirers 
that the house is sold. 

The vendor’s solicitor prepares a contract or sends out a 
contract he has previously prepared; it may languish in the 
office of the purchaser’s solicitor untouched, or it may be returned 
approved and thereupon signed by the vendor. In either case 
it will not be exchanged until the purchaser is satisfied as to his 
mortgage, which may be days or even weeks after it has been 
lelivered by the vendor’s solicitor. 

This, I am sure, is the true cause of delay in the great majority 
of vacant possession transactions. ‘The fault lies, not with the 
solicitor, or with the purchaser, who cannot be expected to 
commit himself to buy a house until he knows he can pay for it, 
but with the estate agent, who treats an offer ‘‘ subject to 
mortgage’ as a finished article, and regards the house as sold 
when it is not. 

If only estate agents would adopt the line that a house is not 
sold until an unconditional contract is signed and act accordingly 
we should hear very much less about delays caused in signing 
contracts either by local searches and inquiries, which are in any 
event amply covered by General Condition 21 or by the other 
“legal technicalities ’’ which the lay client finds so difficult to 
appreciate, 

NEVILLE T. Hawson. 


Sheffield, 1. 


Requirements for Admission 


Sir,—Much of what Sir Sydney Littlewood had to say in his 
presidential address to The Law Society’s Annual Conference 
was highly controversial, particularly his suggestion that no 
one without the necessary academic qualifications for entry to 
a university should be permitted to enter into articles. This 
suggestion comes strangely at a time when The Law Society has 
only recently introduced its own preliminary examination for 
the more mature articled clerk. 

Every effort ought to be made to persuade graduates to 
adopt the profession of the law. At the same time nothing should 
be done to prevent those who, from economic circumstance or 
otherwise, are prevented from obtaining university entrance quali- 
fications, entering the profession if they are able to satisfy The 
Law Society, as they must do, of their fitness to become solicitors. 

I am sure that, the president did not intend to suggest this, 
but the effect of his proposals would be to abolish the preliminary 
examination and place yet another obstacle in the way of 
Managing clerks seeking to qualify. As has been pointed out 
elsewhere, good managing clerks are getting increasingly hard 
to find. If they are to be denied the opportunity of becoming 
admitted then they will become more scarce than ever. By the 
Same token the son of a solicitor who for various reasons has 
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not qualified for entry to a university, and may indeed be unable 
to afford to go up anyway, will be debarred from following his 
father in the family firm. 

With the suggestion that a solicitor should not practise on 
his own account for two years after admission (save in partnership 
with a more senior man) I would agree. Indeed I made such a 
suggestion in a letter to the editor of the Law Society's Ga 
some months ago. 

\s an articled clerk about to embark upon a course of study 
at the law school of a provincial university, I am profoundly 
disturbed by Sir Sydney’s statement that such schools, expressly 
approved by The Law Society for the tuition of articled clerks 
are ‘‘ pretty well useless.”” Am I 
the next vear, nothing of the fees and the expense of 
travelling to and fro some 200 miles each week of term Will 
Sir Sydney clarify his remarks so that the articled 
clerks who attend such schools may know where they stand 

A number of my contemporaries have told me that The Law 
Society’s School of Law turns out excellent solicitors 
compared with a well-known firm of law tutors, 
produce successful examinees. The remedy would seem to be, 
if The Law Societv’s School of Law is to become compulsory for 
all and not some articled clerks, to amend the examinations. On: 
successful finalist of two years ago, to whom I spoke recently, said 
that his only complaint about that examination was not that 
the subject-matter was too difficult but that there w: 
much to learn and learn well. In those circumstances articled 
clerks may surely be forgiven if they choose the less rarefied 
atmosphere of ‘crammer’’ to The Law Socicty’s School of 
Law. 
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S. P. Bas: 
Sturminster Newton, 


Dorset. 


Magistrates’ Courts 

Sir,—We should like to put forward the suggestion that as 
soon as possible there should be established, no doubt by new 
rules, an A list and a B list at all London magistrates’ courts. 

The A list should contain all cases other than those specially 
put in the B list. The B list should be only for such cases as 
may be included therein by the magistrate on special application 
being made to him in open court by solicitor or counsel for either 
party. The intention is that B list cases should be those which 
the court is satisfied are of sufficient length and complexity to 
warrant the setting aside of at least half a day on a special date 
in order that the case can be taken on such fixed date alone and 
without any other cases being heard first. 

(hese remarks are prompted by the circumstances that we 
have been and still are engaged in a case on behalf of defendants 
who are being prosecuted by the Board of Trade under the 
Merchandise Marks Act. Weattended a few days ago at one of the 
London magistrates’ courts at 2 p.m. when we found that the 
case was No. 49 on the list. The following were present together 
with the writer : (a) Counsel and solicitor for the Board of Trade ; 
(b) Leading and junior counsel instructed by us ; (c) Five witnesses 
for the Board of Trade and five witnesses called by us, makjng ten 
altogether (these included expensive witnesses) ; (d@) An observer 
or observers from the Retail Trades Association ; (e) A Beard of 
Trade pantechnicon containing the articles whereof complaint 
was made; and (f) Managing director of our client company. 

In the event, the learned magistrate did accede to the suggestion 
that it was quite impracticable for the case to be heard that 
afternoon and specially fixed a day, after some telephoning, at 
another court, in two months’ time at which he will take the case 
as a special fixture commencing at 10.15 a.m. 

We had been endeavouring before we went to court to arrange 
with the clerk of the court for a special date, but we understand 
that counsel’s clerks were completely unsuccessful in their attempt 
to organise something reasonable, the clerk of the court indicating 
merely that everyone should attend in the usual way in the first 
instance. 

We have met with very similar circumstances before and we 
have no doubt that many other practitioners have had the same 
experience and are doing so all the time. The establishment of 
an A list and a B list would in our opinion provide a complete 
and very workable solution to the difficulty. 

LIEBERMAN, LEIGH & Co 

London, W.C.1. 
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A Strange Case in Bankruptcy 

Sir,—To better complete the saga of B, p. 749, ante, it should 
be added that although it was held a bankrupt cannot bring an 
action to set aside a judgment on any ground whilst the adjudi- 
cation stands, he is likewise denied the right of terminating the 
adjudication whilst the judgment stands whatever the grounds. 
B tested the issue before the Judicial Committee of the House of 
Lords where he was thrown out upon Boaler v. Power [1910] 
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2 K.B. 229, which held the judgment would be a matter for the 
trustee or Board of Trade. 

By now B probably holds the record for the number of personal 
appearances in any one matter before the senior courts, namely, 
thirteen. 


B. 


Lancashire. 
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IN PRACTICE 


isi 3s who are subscribers either directly or through a newsagent, should be addressed 
3s’ Journal, Oyes House, Breams Buildings, Fetter Lane, London, E.C.4. 


They should be brief, typewritten in duplicate, ene accompanied by the name and address of the sender on a separate sheet, together with a 
stamped addressed envelope. Responsibility cannot be accepted for the return of documents submitted, and no undertaking can be given to reply 
by any particular date or at all. 


Rent Act, 1957—Va.ipity or Notice To Quit 


Q. We have been instructed to commence proceedings for 
possession of a house which was decontrolled under the Rent 
Act, 1957, by virtue of the fact that the rateable value is £38. 
Notice in Form S was served on the tenant on 29th July, 1957, 
the notice being stated to expire on 11th November, 1958. The 
notice was signed by agents on behalf of the landlord and, in the 
appropriate place on the notice, the name and address of the 
supposed landlord Mrs. X was given. We now examine the 
title deeds and we find that in fact Mrs. X holds the property 
jointly with Miss Y but Miss Y’s name and address are not 
mentioned on the notice at all. Please advise us whether you 
consider that the notice is valid or whether you think that it 
would be safer to serve another notice now before proceedings are 
commenced. We cannot find any direct authority upon the 
point. 

A. In our opinion, the notice can be relied upon : either because 
there was a tenancy by estoppel between Mrs. X and the tenant 
e.g., if rent had always been paid to Mrs. X without any reference 
to Miss Y), support being found in Doe d. Francis v. Harvey 
(1838), 4 M. & W. 331, and Doe d. Manton v. Austin (1832), 9 Bing. 
41; or by applying the reasoning of Doe d. Whayman v. Chaplin 
(1810), 3 Taunt. 120, Doe d. Aslin v. Summersett (1830), 1 B. & Ad. 
140, Doe d. Kinsersley v. Hughes (1840), 7 M. & W. 139—the 
nature of a joint tenancy being such that the grantee holds only 
as long as all concerned wish the relationship to continue. See 
also Leek and Moorlands Building Society v. Clark [1952] 
2 All E.R. 492. 


DWELLING-HOoUSE—RATEABLE 
LANDLORD Not NotirrED—RESTORATION OF 
REPAIR—LANDLORD SEEKING TO TREAT 
AS DECONTROLLED UNDER 1957 AcT 


Rent Act, 1957—-Dry Ror in 
VALUE REDUCED- 
\SSESSMENT AFTER 
DWELLING-HOUSE 
0. W (the Iendlord), for whom I act, is the owner of a freehold 
dwelling-house which was let to B a number of years ago on a 
tenancy at {27 6s. per annum and was subject to the 
Restrictions Acts. The tenant paid the rates. The 
rateable value prior to and on Ist April, 1956, was £44 gross 
value, £34 net annual value. By a letter dated 23rd November, 
1956, the tenant applied for a reduction in the rateable assessment 
on the grounds that part of the premises was uninhabitable due 
to dry rot in the floor of one room. This application was received 
in the valuation office on 27th November, 1956, and the assess- 
ment was reduced as from Ist April, 1956, to £39 gross value, 
{29 net annual value. The landlord was not notified of this 
application or of the reduction in assessment and only ascertained 
the facts on his solicitor making inquiry. The dry rot was 
repaired and the whole house became habitable again in March, 
1958. In June, 1958, the landlord’s solicitor made application 
to the valuation office for the restoration of the assessment 
which was restored as from 31st March, 1958, to £44 gross value, 
{34 net annual value. This was done after the valuation officer 
had served the proper notices upon the tenant. The landlord 
now seeks to treat the house as one which, being outside the 
metropolitan district, became decontrolled under the Rent Act, 
1957, but is now subject to the Landlord and Tenant (Temporary 
Provisions) Act, 1958, with the consequent restrictions on 
obtaining possession. On 13th November, 1958, the landlord 
served formal notice to quit and give up possession on 15th May, 
i959 (Form S), and advised the tenant that under the 1958 
\ct the rent would be double the gross value, i.e., £88 per annum. 
(he tenant’s solicitor says that the effective rateable value on 
7th November, 1956, was £29, and that the landlord therefore 
Was not in a position to serve the Form § and is not entitled to 
any increase of rent until the appropriate notice applicable to 
controlled property is served. (1) Is the house (a) controlled ; 
(0) decontrolled and subject to the 1958 Act? (2) What rent 
can now be charged and from what date? (3) Is the Fifth 
Schedule to the 1957 Act applicable ? 


yearly 
Rent 


A. We take it that the proposal received on 27th November, 
1956, was “ settled’ satisfying the definition in Sched. V, 


para. 17—before 6th July, 1957, and on this assumption we 
consider that (1) and (3) the house is controlled. Our reasoning 
is as follows: (i) ‘‘ The date of ascertainment ”’ is, by virtue of 
s. 11 (1), 7th November, 1956; but, for the purpose of that 
subsection, the provision of Sched. V, para. 2, is to have effect 
(ii) Sched. V, para. 2, provides that, if certain conditions be 
fulfilled, the rateable value on the date of ascertainment shall 
be ascertained as if the amount shown in the valuation list had 
been the amount shown in the list as altered. (iii) Those 
conditions—(a) a proposal made before Ist April, 1957, and 
(b) an alteration made in pursuance of that proposal—are fulfilled, 


and for the purposes of s. 11 (1) the figures are, therefore, £39 
gross value and £29 net annual value, the latter counting: 
s. 25 (1) and Sched. V, para. 1 (a). 

(If the proposal were still pending on 7th July, 1957, the 
landlord would be able to invoke Sched. V, para. 3 (2).) 

(2) The rent that can ultimately be charged is, assuming that 


2 


the landlord is liable for all repairs, twice £39 per annum ; £39 
being the ‘‘ 1956 gross value 1 (1), as defined by s. 25 (1) 
““ subject to the provisions of the Fifth Schedule ”’ and modified, 
by Sched. V, para. 6, in pursuance of the proposal made on 
27th November, 1956. An increase of 7s. 6d. a week can come 
into effect three months after service of the required notice 
(orm A), the balance nine months after service: s. 2 (2) (a) 
and (db). 


EC 


PROPERTY—WHETHER REPAIRS 


LANDLORD 


CONTROLLED 
TENANT OR 


Rent Act, 1957 
LIABILITY OF 
Q. In the case of controlled property under the Rent Act, 
1957, comprising a house divided into four separately rated 
flats, the landlord has complied with a statutory notice as a result 
of which interior distempering or painting is required. Is this a 
liability of the tenant or the landlord? The repairs 
obviously the landlord’s liability because he has increased the 
rent by multiplying by two. The landlord contends that the 
expense of redecorating as a result of the repairs is an obligation 
of the tenant because he did not use a multiplying factor of 2}. 
Which is correct, please ? 


were 


A. In our opinion, the use of the multiple two is consistent with 
the landlord’s not being liable for internal decorative repairs, which 
are excluded from the definition of ‘‘ repairs "’ by the Rent Act, 
1957, Sched. I, para. (1); though the landlord could qualify 
for a seven-thirds multiple if the terms of the tenancy made him 
responsible for such repairs, or if he elected to*be so responsibl 
and the tenant did not dissent (ibid., and para. 2 (3)). But the 
fact of the statutory notice suggests that the distempering and 


painting were not internal decorative repairs: see Esher, M.R.'s 
judgment in Proudfoot v. Hart (1890), 25 Q.B.D. 42, at pp. 53 


to 54, on the distinction between papering and painting done to 
decorate, and that done to preserve fabric ; consequently, that 
the point sought to be made by the landlord is not a sound one. 


Rent Act, 1957—INvaALipity or Notice TO TERMINATI 
TENANT’S RIGHT TO POSSESSION—RENT INCREASE 


Q. On 29th July, 1957, a Form S was served by a landlord on 
a tenant of premises held under a verbal weekly tenancy 
decontrolled under the Rent Act, 1957. The landlord did not 
take legal advice and the notice purported to terminate the 


tenant’s right to possession on “‘ September, 1958 ” and is clearly 
invalid. No subsequent Form S has been served, but despite 
this the landlord contends that he is nevertheless entitled to 


charge the tenant a rent equivalent to twice the gross value 
plus rates and water rate under s. 2 of the Landlord and Tenant 
Provisions) Act, 1958. He maintains that the 


(Temporary 
premises automatically become decontrolled under s. 11 (1) of 
valid 


the Rent Act, 1957, and that although the service of a 

Form S giving at least six months’ notice is essential before 
bringing proceedings for possession, it does not affect his right 
to charge an increased rent at the rate indicated above. We 


agree that the premises are now decontrolled, but consider that 
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para. 3 of Sched. IV to the 1957 Rent Act precludes the landlord 
from charging more than the previous rent plus any subsequent 
increases in rates and water rate. What is the maximum rent 
chargeable pending the service of a valid Form S ? 

A. In our opinion the proper rent is that payable immediately 
before decontrol, i.e., 6th July, 1957. The rent of twice the 
gross value plus rates provided for by s. 2 of the 1958 Act is not 


NOTES AND 


NEW COUNTY COURT JUDGES 
Mr. Harotp JoHN Brown, M.C., Q.C., is to relinquish the 
Recordership of Norwich to succeed the late Judge Sutton 
Briant, Q.C., as the Judge of the Sussex Circuit. Mr. DouGLas 
CHARLES Lortus Potter, Mr. ROGER BLENKIRON WILLIs, T.D., 
Mr. Ronatp GRAHAM Dow, and Mr. HENRY SAMUEL JACOB 
RUuTTLE have all been appointed judges of county courts. 


BUILDING SOCIETIES 
HousE PURCHASE AND HousInG Act, 1959 
The following building societies have been designated for the 
purposes of s. 1 of the House Purchase and Housing Act, 1959: 
The Coalville Permanent Building Society, Tunstall Building 
Society. The latest list of building societies so designated was 
published on p. 758, ante. 


The Soxicirors’ ARTICLED CLERKS’ SOCIETY announce the 
following programme: October: 6th: Classical music gramo- 
phone record recital at The Law Society’s Hall at 6 p.m. 
20th: Theatre party to see ‘‘ The Crooked Mile’’; restricted 
number of tickets at 6s. each available from Activities Secretary. 
29th: Cocktail party in honour of Master Dinwiddy at The Law 
Society’s Hall at 6.30 p.m.; new members and members’ friends 
November: 3rd: Scottish dancing with members of a 
nurses’ home. 17th: Theatre party to see “‘ Lock up Your 
Daughters ”’ ; applications to Activities Secretary. 26th: General 
meeting for election of Committee; nominations to be sent to the 
Secretary. December: lst : Debate at The Law Society’s Hall 
at 6 p.m.; subject still to be fixed. 11th: Christmas party to be 
held at Greenwich by kind permission of the local rowing club. 


welcome. 


LAW SOCIETY’S HONOURS EXAMINATION 

The following candidates were successful in The Law Society’s 
Honours Examination, held in June, 1959: First CLrass: 
S. M. Eden; Patricia M. Sheldon, LL.B. (Lond.); J. M. Cunliffe, 
LL.B. (Liverpool). SEcoND Crass: S. Armstrong, LL.B. 
(Durham); H. P. Bogard; C. I. L. Boxer; J. D. H. Broughton, 
B.A. (Cantab.); E. V. Bygott, B.A. (Oxon.); I. E. Cairns, B.A. 
(Oxon.); P. F. Chaplin; J. V. Cole, B.A. (Oxon.); N. H. K. 
Coleman, B.A. (Oxon.); A. C. Congreve, LL.B. (Lond.); A. G. 
Cosgrove; T. F. J. Costigan, B.A. (Oxon.); P. G. Cox; S. A. 
Crossick, LL.B. (Lond.); J. G. Dean, B.A. (Cantab.); M. Duffell, 
LL.B. (Lond.); D. R. Evans, LL.B. (Bristol); D. V. Evans, B.A., 
LL.B. (Cantab.); J. R. Finkel, LL.B. (Lond.); B. M. Fraiman; 
A. J. Fullerton, B.A., LL.B. (Cantab.); M. H. Garde, LL.M. 
(Sheffield); C. G. Grant, M.A. (Oxon.); W. Gray, B.A. (Cantab.) ; 
A. Hagdrup, LL.B. (Lond.); R. K. Hardman, LL.B.(Lond.); 
J. B. Haworth, LL.B. (Manchester); M. J. Heaps; L. Heller, 
B.A. (Cantab.); P. J. W. Hoar; S. W. L. James, LL.B. (Lond.); 
W. L. Johnson, LL.B. (Manchester); D. M. Jones, B.A. (Oxon.) ; 
Elinor C. Jones, LL.B. (Liverpool); D. Lambert; C. J. G. Lewis, 
B.A., LL.B. (Cantab.); J. R. Lingard, LL.B. (Lond.); A. T. L. 
Lyall, B.A. (Cantab.); Zoé P. McFadzean, M.A. (Glasgow); 
P. M. Moran, LL.B. (Liverpool); E. C. Moulder; M. Nelmes- 
Crocker; W. V. W. Norris; Pauline A. Owen, LL.B. (Lond.); 
W. J. Owen, LL.B. (Lond.); C. T. Peach, B.A., LL.B. (Cantab.) ; 
J. W.N. Petty, B.A., LL.B. (Cantab.); G. Preger, LL.B. (Lond.) ; 
A. R. Pulver; Joan M. Rees, B.A. (Oxon.); G. A. Rodmell; 
M. Rose; B. A. Rudden, B.A. (Cantab.); H. C. Rumbelow, B.A., 
LL.B. (Cantab.); N. W. Saint, B.A., LL.B. (Cantab.); J. R. Salter, 
B.A. (Oxon.); J. B. Sampson, LL.B. (Manchester); P. B. Saul, 
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payable until that Act applies to the house. By s. 1 of the Act, 
the Act does not apply to a house unless a notice has been served 
on the tenant under para. 2 (2) of Sched. IV to the Rent Act, 
1957, i.e., Form S notice, and possession has been retained by 
the tenant until the date specified in that notice. As no valid 
Form S notice has been served it follows that the 1958 Act does 
not apply and the increased rent is not payable. 


NEWS 


B.A. (Oxon.); J. N. Scammell, LL.B. (Lond.); P. L. Scowcroft, 
B.A. LL.B. (Cantab.); R. J. Sheppard, LL.B. (Bristol); A. J. 
Smith, B.A. (Cantab.); Maureen C. Smith, B.A. (Oxon.); C. G, 
Snart, LL.B. (Lond.); Mary Spettigue, B.A. (Cantab.); G. P, 
Spruce, LL.B. (Liverpool); V. B. Stephens; A. M. Teare, LL.B, 
(Manchester); G. F. Thomas, LL.B. (Wales); J. C. Thompson; 
M. Treanor; D. H. S. Tyers, LL.B. (Lond.); A. J. H. Weber, 
B.A. (Cantab.); G. A. Whalley, B.A. (Cantab.); E. Woodhead, 
LL.B. (Leeds); R. G. A. Youard, B.A. (Oxon.). THIRD Crass; 
E. A. K. Akuoko, B.A. (Southampton); M. A. S. Allen; D. J. 
Ashford, LL.B. (Lond.); H. D. Bains, LL.B. (Lond.); C. P. 
Barlow, LL.B. (Nottingham); F. J. Barnes, B.A. (Lond.); 
J. V. Beaumont, LL.B. (Lond.); M. T. Bell, LL.B. (Lond.); 
N. Bevins; G. L. Bindman, B.A., B.C.L. (Oxon.); P. H. Blaydes; 
R. W. Bradley; P. H. Brady, LL.B. (Lond.); A. Brain, B.A. 
(Oxon.); J. Broadbent; M. Brothwood, B.A. (Cantab.); D. C. A, 
Brown, LL.B. (Leeds); W. A. Burkinshaw, B.A. (Oxon.); K. M. 
Chalmers; J. R. L. Clapham, B.A. (Oxon.); T. Clarke, B.A. 
(Oxon.); D. J. Cole, LL.B. (Lond.); J. Cooper; A. Cowen; M. C. 
Culver; J. O. Cutler, B.A. (Cantab.); C. J. Davies; G. Davis; 
J. R. C. Dawson, B.A., LL.B. (Cantab.); R. E. Dickson, LL.B. 
(Lond.); W. P. Duckney, B.A. (Oxon.); M. H. Durrell, LL.B. 
(Lond.); F. G. D. Emler, LL.B. (Manchester); J. Esner, LL.B. 
(Manchester); K. A. Flathers, LL.B. (Leeds); D. E. Forster; 
C. W. Fowler, LL.B. (Manchester); M. H. Gallagher, LL.B. 
(Manchester); J. A. Goldstein; P. St. J. Haslam-Fox; L. B. 
Heath, B.A. (Cantab.); T. F. Horn; W. E. F. Hunt, B.A., LL.B. 
(Cantab.); R. D. Hlett; H. Israel, LL.B. (Manchester); S. R. 
Jackson, LL.B. (Manchester); R. J. Jenkinson, B.A., LL.B. 
(Cantab.); M. J. Judge; G. Kelsen Burgess, LL.B. (Lond.); 
C. Lancaster, B.A., LL.B. (Cantab.); M. R. Ludlow; J. J. W. 
McDonald, LL.B. (Bristol); D. L. Morgan, B.A. (Cantab.); 
R. K. Muir, B.A. (Cantab.); R. B. Nowell, B.A., LL.B. (Cantab.); 
D. R. Nutt, B.A. (Oxon.); J. O’Connor, LL.B. (Lond.); R. W. 
Orrell, LL.B. (Liverpool); O. L. Pugh, LL.B. (Lond.); J. C. 
Pyper; M. S. Rabin, LL.B. (Lond.); G. Rapport, LL.B. (Lond.); 
V. C. Raywood; A. R. Riches, LL.B. (Lond.); R. Riddle; D. B. 
Rippon; D. F. Roper, LL.B. (Lond.); J. Shepperd; W. E. 
Shorrock, LL.B. ,(Manchester); H. Simons; B. L. Sobell; C. A. 
Sonnex; R. S. Still, LL.B. (Manchester); B. R. Stockton; M. G. 
Stone, LL.B. (Lond.); T. E. Thomas; M. G. H. Todman; J. G. 
Tyrrell, B.A. (Oxon.); P. G. Walker, B.A. (Cantab.); J. N. Walsh, 
LL.B. (Lond.); J. L. Ward, B.A. (Birmingham); T. Wells, B.A. 
(Cantab.); F. E. Westlake, B.A. (Cantab.); P. A. White; A. S. 
Whittingham; D. M. Wignall, B.A., LL.B. (Cantab.) ; Margaret E. 
Wilkie, LL.B. (Manchester); I. S. O. Williams, LL.B. (Lond.); 
A. C. Williamson, LL.B. (Liverpool); K. Wood, LL.B. (Lond.); 
S. Yudolph, LL.B. (Leeds); B. Ziff, LL.B. (Lond.). 

The Council of The Law Society have given class certificates 
to the candidates in the second and third classes and awarded the 
following prizes: To S. M. Eden—The Clement’s Inn Prize, value 
£48; to Patricia M. Sheldon—The Daniel Reardon Prize, value 
£24; and to J. M. Cunliffe—The Clifford’s Inn Prize, value £5 5s. 

Two hundred and forty-six candidates gave notice for 
examination. 
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